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1686 was ſuſpended, and others were depriced; which 

Commiſſion and 4% al other Cn ,οEꝝ＋ f ile lille nature; by- ; 

the Act 1 W. &. M. Seſſ. 3, c. 2. were declared illegal and pero. : 

nitious, as repugnant 10 the common rig bes of the Subjects, ich = 

rights are common to the Subjects of Ireland, as well as of | 
England; that Commiſſion was pernivious, in that it probibited = 

Appeals; for it expreſlx commanded the Commiſſioners 10 e- 
ecute it, and every part of it, . MPellat ion to. 

be made from them, or un) prouuration, priv 8 ge or ext mption; | 

and notwithſtanding any Law, Staente, Proclamation, Grams ov. 
Ordinance. 0 the contrary , This Prohibition was a Suſpenſion, 
or rather an Abrogation of the Statutes and Laws concerning 
Appeals, and alfo'a reſfiint againſt the common rights and 
liberties of the people; ſince an Appeal is due to the Su 


ject by natiral Juſtice, e. 4 
Ine aforeſaid Branch in the ſaid driſh Ac 2 Elis. r. 1, is in : 
effecd the ſame with the like Bibnch in the Enghiſb 48 r Eli. 
| c. 1. relating to Eccleſiaſtical Commiſſions: and this Branch in # 
Jef and ee oyyn natural vigour is falutary and not pernitiout, 
' unleſs violently bent and wreſdd to evil ends, and the ſupport 
of Vrbiirory Power in the Church; for it was and is decla- 2 
ratory of the Common Law of the Church and Realm, and the | .. 
contents of that Branch in the next Paragraph of thoſe Acts 3 | 
were comprized in the Oaib of Supremacy. The Makers of | w | 
theſe As and of that Branch declared in D'Ewes Journal. 
p. 25 & 29, and the Temporal Judges in their Reports reſolved -—- | 
That this Branch was not introduti ius of A new Law, nor an 
Innovation," but an *Att; of Reſtitution of tlie ancient Ectiefaſlical 
Juriſdiction; and conferr'd on Queen Eliz. or her Succeſſor's =o 
new Authority in  Eccleſcaſtical Affairs, but 'only explained and 
 Veſtored the old Power in thoſe Aﬀarrs, which the Supreme Governors 
> Of theſe Kingdom had befove the Pope uſurped their Supremacy ; 
Tb #hir Branch and dd did not expreſs or imply'that ibe Queen © 
iber Succeffors might in perſan exerciſe Ecclrſpuſt icul Juriſclickion, 


be abe ds. is by their Commiſſioners, - their Biſhops, e 
Pope and lis Delegates did in an urbitrary Procedure, but according 
3 . ö 


ne to 


Trees Bobo and 


5 


c. 5 Was 1 4 Ne "of f ihr fortune rs. Nu N 26 H 12 ä 
l & 37. H 8. c. 1 f. and 1 H $46. b. and in ee was 
confirmed by the:ſubſequent\ Stauite s of 8 Eliz. c. 1. and 22 Car. 2. 
. 1. Sect. 18. and likewiſe the ſaid lyiſi Branch 2 Eliæ c.. was 

only a-recital” and reuivul of the Tiſh AQ 28 H. 8. c. 5. and 
* ſtill of force in this Kingdom. F 


Akne ſaid Engliſn Branch, as "many. other cok things the 7 


World have been: abuſed, was mu 


h wreſted b che High Com- 5 
miſſioners Eccleſiaſtical, and theteſore it was Repealed bythe 
aid: Engliſb {Statute 16 Gar. 1. 2 115; but the. Repealers 5 am 

declared that ly colour of ſome: words in that branch of the Statute 
1 Eliz. c. 1. the High.Gommiſſioners to the great and inſufferable 
wrong and oppreſſion af the King's Subjetts;excertifed Authority | 


not Mlang ing 10 the ancient Eccleſ6aſtical, Furiſdittranreftared. „ | we 
tba a to.the Crown , for chat, Brauch emp Con, Wl by; 
_ \miſſſoners to exerciſe Eccleſiaſtical Juriſdicti eee or c 
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_ premacy, pretending that the Parliament * Fe of . 
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Spiritual or Ecclefiaſtical-Juriſdigtion'or Power; 5 ahbe 
they could not veſt. it in; the oops and that 1 NEG 
a grant t out tO her Commiſſion yt 


tho 0 nt and (hey he ag vr gy a 


ut this noni Keg 
more a reflraint againſt a OW of Nulities or an Appeal ft. 
the Commiſſioners, ' than a! Probibition or a Pramunire 


1a 


againſt them; but many Prohibitions. and Præmunires were, 


awarded againſt the High Commiſſioners, pro in 13 Rep. 40% 
11. & 12 Rey. 3 8. 46. and therefore Appeals lay from/Commil-, A 


ſioners aſſigned by vertue of that Branch: for the like on- 


ob# ante was put in another Brauch of the ſaid Act 1 Elis cr. 
Sect. 11. which empowred Doctors of the Civil- Law, tho' . 


and Married Men, to exerciſe Eccleſiaſtical Juriſdiction; and 
ſuch a nonobſſante was likewile put in a Branch ot the Engliſh | 
Act of Uniformity, 1 Elis. c. 2. which required every Are. 
biſboy and Biſbop to puniſh by: cenſures of. the Church all thoſe" wb 


do not reſort to their Pariſh Church every Sunday and Holy day's 

The ſaid Ac alſo empowred al and foyer Archbjſhops, Biſhops, 3 
and their Commiſſaries, Archdeacont, other Ordinaries, bauing 

any peculiar, Juriſdiction, to enquire and take accuſations of all © 
things done. within the limits of their Fariſdictians contrary. to 
that Act; and 10 puniſh the ſame by Admonition, ono 
Stadeſtration, or Deprivation, and other Cæuſures and Proceſs in like. 


fonm as heretofore- hath been. uſed in lilę caſes by the Queen's Ecele-. _ 


Paſtical Lam: yet Appeals lay from thoſe Biſhops and Doctors, 
if they exerciſed their Juriſdiction to the grievance of the, 
Subject, or aged contrary to the rules and courſe of. the Ec 
defiaſtical Law; and the meaning of thole nonobſtantes Was 
that all Eecleſiaſtical Judges ought to maintain the Queen's Su- 
2 in Ecclefaſtical. Cauſet, and to act under her Authority, and 
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by, ler Laws; notwithſtanding the ſaid pretences, of any other matier 
on. cauſe to the contrary: the High; Commiſſioners ( procuring.” 4 = 
2. Prerogative-Clauſe to be inſerted in their Commiſſion, by 1 
. 888 Won to. pro, 6 


farting whatever 22 1 hel N 
det ey ctecd in — f otick nar 


the Mak War i and 2215 ase, ff me Jg dye of 
B mw in Fae. f. reſolved in their Expoſition of that 
'R nc of che power of the es e ee 2 | 


2 

1 rd Remi in 259 0 ace da in ibs * a 
edurſe of Juſtice recording to the King's Eealeſſaſtiea Traws uſed 

| ad practiſed within the "Realm ; and. the fait Statute further 
declared, n (notwithſtanding che Repeal A foreſdid) %- King's 
Supremacy in Ercleſſaicul matters and affairs wiis not" thereby 


| abridged'or diminiſhed} and the fubſequertt Statate.of 22 Car. 


. 6 1. Sept. 18. declared that the then King aud his Curceſſors" 
| way: from time to time und at all time 3 exerciſe and 
enjoy a Powers and Authorities in 8 Mair a , 
 and-amply at bimſelf or any of his Sactefſors huve'ot might %, I 


5 done the ſame: and the aforementioned Hug Ah Act 2 H. 8. 


. . > trap Act 1 Ed. 6.'c. 2. (revived” Fils confiomied by 
the Act 1 Fac. 1. c. 25. and is fill of force, prout Reſhw.' Colle. 

en: 2. p. 114 5 g that not ontly by. the ee, 
e the" Cie 77 Realms of England an' Ireland, bub Alſv 
5 rd of God, the holy bre, "the Ng hx. hi ir 


Fo Een 4 Keland/ end this the King Buth pont . 2275 
© peffo# bs elſe oll mainiy "of . 
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ealm. Baics 4 by, indet Porn the" I 2 7 Md 70 12,4 
ee obey Ae e ibid 4 
bm as thoſe Dommifioch Wers, Act I 
and Biſnops of Euglan received from K. H. the 855 ind K 24 
the Gch, empowring-the Commiſſioners act ani dectee in th) * 85 
2 Dioceles #5" the Kzng's Conn ers; in the 1 : 


5. 320, 557 25 699. ns Burgers der df Refor- 
mation, part 1. P. 267. and Colled. p. 184. & part. 2. p. 6. 
& Collect. p. 90. and Harmer's Specittien, p. 52. and thus the 
Eccleſſaſtical Committe ted by Queen Elz. it the frſt 
year et her Reign, (vic. the mmiſſioi dated the mw of June 
1 Elis. grounded upon her Preto _ or the Comimon- 
Law; and her — dated” the th. of July 1 Els. 
 _ upon the faid Branch of the Emp lb AG Ella 2. 7 
reſaid) empomreu the Queen's Commiſſioners and Bete for 
Eceleſraſtical C afes to exerciſe Ecilefiaſtical Fariſdiction xs Ori. 
naries. viz. 10 admit Clerks upon Preſentations t Vacant Charther, 
| 10 luſtinute and Indact thoſe Clerkr into thoſe Churches, to receive 
the Refignations of Eecleſiaſtical Benefices, to prove Wills, to gram 
Teſfomeniaty Adminiſtrations, & ec. pront Id. Biſhop Burnets, part 2. 
Collect. v. 351 & Pars 9. Roll. 1 EM. In Offic. Rotul. Canc. Ang. 
Im which cafes the Parties grieved might take /mple or doufle = 
| Querels, or Appettls; as of courſe from the ſaid Comtiiiffionrs | 
as wWelb as from Biſbopb and other Orfinarſes” © 
There is in. Law little or no difference betwtef! Orkdinaries 
and Eccleſiafticat Commilfiorters of Dyle; . or any other 
Eceleſtaſtical Judges appeimeck within thefr Diffs" to exer- 
elſe ordmaty Juriſdié 151 in a Caules's of the. 
Mane, bus Tennes de Le) i. OtAaty 8 rr Fun, Prod 
. , % iliter bab, Ph ey (7 
f Ovdinarius ; Othon. Coſt.” p. F. Dutan pg 
"_ 31 * * * 556, n.. antics K 
+ ©, Me, 
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x, Rule, thy Appeal 88 7527 
| e A or es we 


get eg ; or Dante Pp nerf 
Juriſdiction in certain cuuſeu, or in 
cem ai Stages. ofthe Diocele; Front Law. Terms. tit. Commiſſary: 
3 cri a the Engliſh Act. f do allow Appeal: to be 
I well from Commi/aries, as from Arch eaconò. » Biſhops | 
aua. Arc „ Archhilliop Lead in the Hiſt, of his Trour 
dle. . 309 fays, that He and al che Bes df England derived 
all their forinſecel, Power. in foro antenne from the King and. 
a para ; and therefore Appeals S may be made from the 5 
c Eccleſiaſtical Gommtſji ioners. Lf, 
3 Ordinaries are Eccleſiaſtical "Commiioners, altho' all 
FBcgleßiaſtical Commiſſioners are not Ordinaries: for ſome Ec- 
_ © _ clefaftical.Cammilioners,as the High Commiſſioners, had their - 
Dommiſſion to be ſped as meer Eteentory, and not as Jariſdictive: 
Prout. Fuller Argument on the High Commiſſion, p. 23 & 30. 
The High Commiſſion in England, when it became g grievance; MW 
was nat ſolely. « or 5 rounded upon the ſaid Branch of the u 
Ac Ele. 6. 1, aforeſaid, but upon the King's Prerogative bi 
Raxal and by vertue of his Aber Autboriey : and che High 
5 were not Rade Eccle LAREICAL | or 
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Wing, it needful, ae E 


| Aviſets, in Ordaining: aud: Publi 
aug Ceremonies of the. Ghareh 3-By their: Corimiſfion the 
authrriſed to Fius and buprijen, andi to bear am ee 
n Jury of elne Men; proue Savihr Red, vHY, and“ 
_ execnte-the Penaltie n jet forilꝭ in ibe Statuti 1 Ele. d f hd 
2 Eliæ. c. 1. and. 13 Flirt. c. 12. and 35 Hl b. 1 & 2. At Y Miez 
I. e. 4. prout Full, p. 19, 20; and the High Commiſſioners: [by 
the Engliſh: Ganon-86th were to receive Certificates of Ordimt- 
ries, and Ex officio mero to compell:the-Parties to-obey the certii- 
fied; Decrees of. thoſe Ordinarieti. Theſe Commiſſioners were 
5 Conſtitutẽd to deal only with Hereſiet and Schiſms, and ſucty 
outragious - Enormities and. Crimes which were ea omnent 
normam, and which would deſtroy. the Government of the 
Church, if they were not ſpeedily redreſſed; and which the” 
Ydinaries could not puniſn in their Conßiſlorier or Vi Matin, 
piont Go. 13. Rep. 47. For thoſe crimes, tho? notorious in them! 
ſelves, yet being brought into ordinary cogni æance, fell under 
conteſt; and 4. the Criminal (deny ing the nororiety of 
the Fact charged on him, and protefting that the Eccleſiaſtical 
Judges in their declaratory Sentence miſtook the Law in his 
Caſe) could not be denied the benefit of the Law, and the 
right of a Subject in appealing from that Sentendte. 
All Archbiſhopricks and Biſtorricks in Heland are Ra! . 
14 Dunas uer, 2. Rell. Abr. 3 42. as all Biſhopricks in England were, 
until che Reign of King John, prout 17 E. 3. 40. and all Arch - 
F biſhops and Bio 3 * this Kingdom are Rega! Ccinmiffioners 
for Eecleſiaſtical Cauſes, prout Iriſh Statute. 2 Hir. c. 4. Each of - 
them Having a particular Commiſſion from the King or Qu. 
JI or the Chief Governour of Ireland, for tlie exerciſe of Eccle- 
I fiaſtical Juriſdiction within their reſpective Dioceſes, 2 Co. 35 . 
I and upon the delivery of the Commiſſion or Letters Patents 
5 to them, they may immediately exerciſe bus Jutiſdidtiar before 
they be Iuthroned: or Cunſecrated; as bath, e declared 
in a jadicial Debate between the preſend Lurd Archbiftiop of” 
D.. and; the Lord Biſhop of 1 andthefefore my” 5 
peals 3 18 nenn db 1 inn * 5 
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for. Ecclokaftical Caules, ee they be not comple 
* Biſhops. 8 hd at. 


:  ditin of EcclefafiicalCautes ) #and; erected upon the faid 
Branch in the Iriſb Act 2 Elis. c. 1. aforemention d; and this 
Court was not grounded upon the Metropolitical See of Ar. 
nac b; but hath it's foundation on the faid Branch; as appears 
by the Commiſſion granted by Queen #liz. dated 15 May 
31 liz. in Offic. Cauc. Hib. By which Commiſſion Doctor 
Adam Loftus then Lord Biſhop- of Dublin, and Ambroſe Forth 


Dr. of Civil- Law, and the ſurvivor of them, were appointed 
t exerciſe Eccleſiaſtical Furiſditiion within the Kingdom of Ite- 
1 land i) vertne of ibe Branch aforeſaid; and the like | Common 


dated 10 April 20. Fac; 1. was granted by the King to Ghrs- 


fupher then Lord Archbiſhop of Armagb, who and 25 Subſti- 


tute, as the King's Commiſſaries for Eccletiaftical Cauſes, 
were empowred by vertue of that Brauch to exerciſe, orrupy 
und execute under the King and his Succeſſors all manner of Ec- 
clefiaſtical Juriſdition in as large and beneficial manner as Am- 


| broſe Forth Knight, Charles Doyne aud Thomas Rives Doctor: 
of Laws, or any others have exerciſed that Office; and Michael 


the late Lord Archbiſhop of Armagh (by vertue of the Com- 
miſſion and Branch aforeſaid ) as Commiſſarius Curia Regia 
Prerogative pro cauſis Eecleſiaftitis in & per totam Regnum 


Hilernia, ſubſtituted and authorized Dr. Marm. Goghill, the 
Preſent Judge of the ſaid Court, to be Surroga 

miſſary thereof, ad andiend. cogueſcend. & finalittr terminand. 

emu, & fingulas cayſas, negotia- & querelas tam ſmplice r quàm 


te or Com · 


doplices, tam ad quarumcunque partium inſtanti am adm ex officio 


mero, mixto vel promoto mota vel mooenda. And Appeals and 


- Raerels of Nullities lie from thoſe Regal Commiſſaries to her 
VMajeſties High Court of Delegates 173 courſe, and as ordina · 
rilyias from the Archbiſhops of Ireland, or | from their Vicars 
General, or their ſpecial Commiſſeries or Surrogates'. - | | 
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The faid Liars. Commiſſion was not properly a be 
8 Commiſſion Ecclefiaftical, or ſuch a Commillion' having in ic 
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Aules of the Canon. Law, which allows the Parties agrieved 
fo appeal from Archbiſnops, Biſhops; Archdeacons and their 
Dommiſſaries in their Viſitations and Inquiſitions; but this 
Lecputn-Conmiſſicn was like to à General Commin of Ordi- 
„% Commiiiorlers 9 Engbite and i. | 
dreſs whatever they ſhiuld find anriſi in the Pechfpeſtical"Stme = 
of the Dioceſs of Down and Connor; and to" ewereiſe theres 


* of 


all manner of Spiritual or Etcleſtaſtical Juriſclittion, which might 
be Lamfully Exerciſed by any Eccleſtiaſtical Lame, Cuſtoms or An- 
ſthorities within thoſe Dioceſes, and alſo according. to the Laws, 
Ordinances, Guſtoms and Statutes of Force in this Kingdom; and 
to Hear and Determine all the Eccleſiaſtical Offences of Eccleſt- 
aſtical Per ſons within the ſaid Dioctſer, according to the comrſe 
of the ſaid Esccleſiaſtical Laws; and to demand- the Exhibition 
of Faralties and other Titles of Eccleſaſticul Benefices, and to 
Receive Proxy-mony Teen, &c. and they Acted in the {aid Dioceſes 
Ex officio ſuo mero as Ordinaries thereof, and as having in 
themſelves Radical juriſdiction in thoſe Dioceſes; and they 
proceeded in their. own Names, and under an Epiſcopal Seat; 
whereby it appears that the ſaid Lisburn-Commiſſion wass 
* rather a general Commiſſion for Eccleſiaſtical Cauſes, and mare 
general in ſome reſpects than the Commiſſions granted by the 
preſent Archbiſhops of Armagh and Dublin to their a  _ 
General, who in their Commiſſions have caſus reſervaty, Tpecial | 
cauſes concerning the Clergy cognizable before the ſaid Arch- 
biſhops in perſon; and the authority committed to the fad 
Ficaxs-General is only during pleafute; and the ſbeciał clauſes 
De plano and appellatione 'remot# ( which make General Com- 
miſons to be Special according to the Rule of the Canojni-Eaw, 
Generi pef ſperiem derogatur, Sext, Jur. Reg 3 4.) were omitted 
in the faid Licburn· Commi ſſion; and the Clauſe (impowerinng 
the Queens Commiſſaries in the Prerogative Court aforeſaid, 
to prbcted ex officio mers) being alſo omitted in the ſaid Lilburn- 
Commiſſion: rendred it leſs Special than the ſaid Prerogative- 
Commiſſion.; which yet is as a Genetal-Commiffion of Ordi- 
nary Juriſdiction; becauſe appeals lie of Courſe ffom thoſe 
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Ihe ſaid Lisbarn-Commiſſion was not made purſuant to tlie 


form and tenor of the Brauch of the Iriſh Act 2 Flix. c. 1. 


-altho? that Branch was recited in the ſaid Commiſſion as ihe 
foundation Of it, as afore hath been ſet forth; for that Branch 
did extend it ſelf to the whole Kingdom of Ireland, and ex- 
preſly reached Hereſies and Schiſms, as Enormities under the 
proper verge, Furiſdiction and Correction of the Eccleſiaſtical 
Commuſſioners, and that ordinary Offences were not cognizable 
before them, as the Temporal Judges, in expounding the like 
Engliſh Ac and Branch, have reſolved; in Moor's Rep. 460, 
607: 1 Bulſtr. 188. 2 Bulſtr. 300. 2 Brownl. 4, 11, 34, 38. Gro. 
Car. 114, 119, 220. Heil. Rep. 3, 19,95, 104, 107, 108. Lit 
Rep. 152, 154, 192, 242, 274. Co. Entries, p. 465. Co. 4. Inſt. 
331, 332,333. Co. Rep. 38, 41, 45, 50, 69,86. But this Lisbarn- 
'Gommiſ510n reſtrained the Commi ſtioners within the bounds of the 
Dioceſes of Down and Connor aforeſaid; and omitted Hereſies 


aud Schiſms; but it authoriſed the Commiſrioners to act as 
Ordinaries, and 4s the Ancient Biſhops of the ſaid Dioceſes, in 
_ demanding and receiving the Procarations of their Clergy; or 


as the Commiſſaries of the {aid Prerogative-Gourt [acting in 
purſuance of the I; Act of 28 H. S. c. 19.) were empowred 
to examine the Faculties and Titles, by which thoſe Clergy- 
men held their Offices and Benefices. But if the ſaid Lisburn. 
Gommeſsion was ſtrictly a Statute-Gommiſs;on, and was made 


purſuant to the Branch aforeſaid, the conſequences thereof 


will be conſidered. under the Head of Nulitießmß. 


As to Eccleſiaſtical Juriidiction It iſſues iminediately or 


mediately from the Crown and the Law; and it is an authority 
which a man has to do Juſtice in Cauſes of Complaint made be. 


fore him, prout Termes de Ley, tit. Juriſdiction. Juriſdictio 


eſt Juris dicendi poteſtas inter parter, ſay Bratton and Fleta, cited 


by the Lord Coo in the Proem to his 4th Inf, There may be 


an extraordinary and extrajudicial Procedure in Eccleſiaſtical 


Cauſes, but this Procedure 7s no manner of Juriſdiction, or at 
leaſt it is not properly a Juriſdiction. Our Law knows nothing 
of extraordinary means to redreſi a miſchief ; Shore's Caſes, p. 122. 


Die Law hath eftabliſ/d what is an Offence and it's. punifkment ; 
LE To mn „ 
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and nothing Arbitrary Power is allowed-in reſpect of either of | 


them, Id. 137. It is the Birth:right of the Subject to be pro- 


lecuted in the Ordinary Courts of. Juſtice, and in the ordinary 


courſe of ruled Lam, and baunded Juriſdiction, 19 H. 6. 62, 


Lamb. Archaion: p. 117. The Right of the Subjects, Ecclaſiaſticlt 
48 well as Lay. people, was given to them by the Common Law, 
and confirmed to them by Magna Charta and numerous ſuc- 


ceeding Statutes; and was repeated in the Petition of Right 


3 Car. 1. c. 1. and was lately declared by Act 1. W. & M. Sefſ. 
2. c. 2. The Statute pro Gero in 14 E. 3. Enacted, That no 
Glergyman ſbould be put out of his Temporalities without a true and 
Juſt Cauſe, according to the Law of the Land and Judgment there- 
pon given, The ſaſd Ii Act 2 Elix. c. 1. required Ecclefi- 
aſtical Commiſſioners 0 exerciſe Juriſdiction lawfully, and to 
correct Offenders lawfully ; not by an th Brehon Law, which 
was no Law, but the exercice of Domination and Arbitrary Power, 
4 Inf. 358. The Makers of this Act did not intend to put 


Queen Eliæ or her Commiſſioners 2 poſſeſſion of the extravagant 


Authority which the Pope and his Delegates bad exerciſed in this 
Realm and Church of Ireland, Hob. Rep. 46. Shore's Caſes, p. 169. 
They did not intend to Repeal Magna Charta; 12. Co. 46, And 


the Lisburn· Commiſſion obliged the Commiſſioners zo exerciſe 
Juriſdiction, not only by the, Eccleſiaſtical Laws and Cuſtoms uſed 


in the Conlſiſtories of the ſaid Dioceſes, but alſo according 1 
the Laws, Ordinances, Cuſtoms and Statutes of force in this King- 
dom, as afore hath been intimated; and the ſaid Commiſſion 
further required the , Commiſſioners o award Puniſhment and — 
Correction on the Offenders, upon due and fufficient' proof of the 

Offence, hy confeſſion. of the party, or by lawful Witneſſes, or by due 


Conviction before them, by cenfures and proceſs, as heretofore hath 


bin uſed in the like Caſes by the Eccleſiaſtical Law of this Kingdom, 
not by the Pope's Decretals, or by the deſpotick power and 
Extraordinary Procedure of his Inquiſitors; for no Popal Con 
ſtitution, or any Canon of this Church is of any force here, if 
it be contrariant to the Common Lau, the ſtatutes & cuſtoms 


of this Land, prout Iriſh Stat. 28. H. 8. c. 13. And thoſe 


Canons and nem Rules, which do derogate from tlie Ancient 


e 
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-exorbjtans, nequaquam 4d con mam an er del . 
tide. Sent. Jar. Reg. 28. 

Inquiſitors and Viſitors may Ex officio. mero inſpea; and 
make a general engairyof the exceſſes and defects, or of what- 


euer is amiſs in the State Eccleſiaſtical committed to their 


care; but this ⁰Hjeon is not Juriodiction; or acting the part 
of Becleſiaſtical Judges; and therefore no Appeal lies regu* 
larly from General In e, becauſe what they ſo do is*extre 
Jurcidictionem, & coram non Fudice : Ad inveniendum crimen 
Poteſt fiers Inquiſitio per non habemem Furiſdictionem, ſel punitio 
Feri dehet per ipſum, Ju ; proc Juriſdictioni; Lynw. p. 17. glob 
In Inquiſſtione generals, ue Ii circa flatum- unites | de, nan 
reguiritur ut fama precedat, fed ſufficit yroceſſum for mari de plano 
. & ſine flrepiu & ſine figura Valle. maxim? ubi vruotdim er 
officio mere, Id. p. 25 4. gloſ. . 

The popiſn Inquifitors of heretical pravity, and the ſaid 
High Commiſſioners Eceleſtaſtical were much alike ; unleſs 
the former may feem te be the more mild. Sir Ed. Deering i in 
his Speech in the Enetiſh Houſe of Commons, 1 Nv. 16 Car. x. 
- faid, That with the Papiſts there was a ſevere Inquiſition, bat with 
ut, as it is uſed, 2 bitter High Commiſſion; in bath contra fas & 
Jus they are Judges in their ow caſes ; yet herein the Inqui- 
_ firors are better than our High Commiſſioners ; for they" do 
not ſevire in ſues; bit with us many ſcores of Miniſters in few | 
years paſt have been Suſpended, Degraded, Deprived and Excom · 

municated, not guilty of breach of any of our Eflabliſh\d Laws, 
 Ruſhw. Collect. part 3. Vol. 1. p. 55. And that Parliament in 
their Remonſtrance declared, That the High Commiſſion Canet 
grem to ſuch exceſ; of ſharpieſs And ſeverity 4s was not mach leſs 
Sende Roman Inquifition, prout Archbiſhop La«d's Hiſt: p. 164. 
The Papal Decretals, authorizing thoſe Inquiſitors, exprefly for- 
bad them to intermeddle with any Crimes which did not 
| manifeſtly favour 2 8 e, but 1 them to the Jy and 
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"x, Sonne Herefles, Id called are not Hereſiess St. Paal 
EY {the un juſtly) - -with' Hereſy and otfier grievous O 
fetices before 22 s High Commiſſioner, was allowed to appeal 
from bond the and if Appeals are not probibjted in caſe of Re. 
reſy, they may be admitted in non-payment of : Proxy. mony, | 
nb ex Hibit ibn of Ecxleſtaſticab Titles, and Pgrochiul'non-refigence; 
Which in many caſes are lawful and neceſſary, as in this Fe- 
titione r, Cut, if the ng: Livhuru-Commilſioners had ons 
of ERASE” ont” / eng 9) an 
The Office, of the- General Inqu iſitors: was leine. by 
Pope Inyoc; the 3d. 10 ſupply the — of the Popiſh Biſbops 
in perfecu ing rhe Profeſſor r of the ancient Chriſtian Religion, proue 
_ "Priniate UVſber De Cbriſti un, Exclef. Surceſſ. & Stat. c. g. & nullum 
line Diabolice- inflriinentum Eccles Dei experta eſt nocent ius 
© "quam bittocentiunr"tertiums'; ibid. Vet this Innogtntius/in his De- 
_cretal'to' the General Inquifitors, told them if they exceed the 
order preſcribec to them (ſeeing they were men, and ſubject 
ro ſuch exceſſes. or miſtakes) hey ought to correct their on 
trors, and not be aſhamed of amending them; for other · 
wilt Weir 4s would be declared ge and aten ns 4 


_ - "Superior Judge, and thoſe whom they had wr E 
. 8 855 by. Ly. ne inde:naſcantur injariæ unde Gora naſcun- 
1: que mordinaid ſunt ata, nun poteſi — 
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it From \their- Proceedings: as erfoniour, yet it lay kom their 

"fabflant3aF Errors in Judiciary Order, or their acts exceeding 

the limits of their Commiſſion, as in intermedling wich mat 

ters, Which were none of their buſineſs: Bens fant a-Judice 
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64 "The General Inquiſitors and: High» Commiſſioners might 
adde! with notorious Criminals and ralapſetl Hereticks ; 
bur thetelbeirig cited. and condemned. by wealeratory «Sentences, 
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might. make declaratogy Sentences, af Un 
1 _ thoſe Miniſters, and N Appeals ph de from tfiof 
Beentences, becauſe they were the Sentences of the Law, tinlefs 
=_ the Miniſters: in their Appeals ſhewed plainly 1 855 the Com. 
= miſſioners had declared amiis the ena of 15 t Statute : and 
F therefore the g8:4 Canon of the Chur ch land detreed, 
Tuba uo Fudge. ad quem ſbould grant any iibme, og any 
Appeal for bag and factious dpella by i? thiy firſt ſub⸗ 
ſeribe au the three Article Seel in e 36th Cann; im- 


lying that when, the lo ſu then their-Appeal. would 
2 8 d . We = - 9 
W daes lie in f eam Inqui on even 
* An notorious, criminal ae 0 8 e Gates are 
= I brought into ju ane n for. ſpe 115 vifitors are 
Eccleſiaſtical Judges, and. by. 885 % Sentence l 3 
1 - they decide the Gontrover() „8. reality of 2 Crim 
E, | \ -andbhe ee of the; Fo@, "which" Re Gelder, y bis 
oo - conteſt before the Judges had, denied. ; and of of, ; Which tlicy 
— -weredoubtful z and they may ſtill, be. in u. 5 heir Rid 
iy 


* - Sentence is hut their judicial Opinion; and W an 
Vasa crime ot notorious may. be adjudet ed ane they th by the 
\'-  _- _ Superior; Judges and Were upon We Appea 15 ._ Poteſt i 
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denied ; as hath been ſaid afore; and may be proved by te 
Law; Appellare licet _ poſt ſententiam ſuper manifeſto & not yd f 
crimine; & notorius criminoſu & confeſſus in Jure auditur aß... 
pebans, fi 1 r cauſam rationabilemz Sext. de app. e. 3. Seft.6. - 
gloſ. b, e. Clem. l. F. tit. 11. c. 2. Othon;- p. 50. Lynw. p. 325. 1 
Maraut. Spec. de app- u. 293. Durand. Spec. 4, 2. de app. p. — 8 
n. 13. And altho* the Law in ſome caſes do prohibit not,ꝙEẽehkkk - 7 
Griminals/to appeal from definitive Sentences, yet by the above * 3 
Authorities it appears that ſuch Criminals muſt be both confeſs 5 
and:convit# in Court; for their free and deliberate confeſſion ii 
Judicature is one ſort of notoriety, vis. notorium Juris per cos. 
feſſonem: and therefore the - Civilians and Canoniſts ſay, = 
Hes tria concurrere debent ad hoc ut in crimine Reus non debeat 1 
appellari, ſc. quod. ſit confeſſus, teſtibus convictus et argumentss . 


peratus's, ef niſi omnia iſta concurrant, reſervatur condemnato bene if 
ficium appeiſandi; Cod. 1, 7. tit. 65. c. 2. Decretum 2. q. 5. c. 41. „ n 
Sell. 7 Nullus. And Sext. ut ſupra. And if the Law allows Ap--*, IB 
peals from definitive Sentences in notorious cauſes, there needs - 
little labour to pro Appeals lie in criminal cauſes which; 


are not notorious; Qu At crimine impetitur, appellare poteſt, nit, 

fit notorius, Decreta} De app. c. 5. Convictus ſuper adulterio op. 
pellare poteſt, niſi ft notoriur, 1 4. c. 13. Seiant cunt iu capitals . 
ſupplicio damnatis app llationem efſe conceſſam, Cod. l. 7. tis. 6). 

c. 30. Decretum 2. J. 6. c. 20. Durand, Spec. I. 2. p. 829. . 10. 

Lancelot. de Attent 5. 193. u. 4; 10. and 5. 194. u. 1. nw. 

Nn 106, 107, And the Engliſh Reformer: of the ancient Eccle- | 

ſiaſtical Las confirmed thoſe Canons, which allowed the ap: 

realing from definitive Sentene | 


nitive Sentences in criminal cauſes; Illis de- 

cem dielus a lata ſententia, quibus appellare licet, Judicatum non 

mandetir e xerntioni; quod nan modo in ciuilibut, uerùm & in 
criminalibus ohſer vari devernimus ;, volumus etiam ut in ipſis cri o 
minalibus, etiam inis condemnato, quivis alius pro eo poſſet ap- 
pellate; Reform. 5. . . 3 l... 
It hath been and may be ſaid, that Viſitors have more pri- 
viledges, and greater power in Juriſdiction than other Eccle. 
ſiaſtical Judges: as if Archbiſhops, Biſhops and Archdeacons 
(who.cannoe Heprive their Clergy i chap eee 
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and perpetrated within the limits of their Furiſdittjon , and 4 


he. 3 into theſe Red — keep — wv under 
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offers ef te the forms, aud according: to the e 
the Eccleſiaſtical Law ) may deprive them ſummurily and. 
. arburatily in their Viſitavions , whereby the Subjeis may ſeem 
Freemen fie they are cited by the Ordinaries, but are Slaves 
hen they are convened before their Vimor,: Bur the hib Sta. 
tute 2 Ex: c. 2. makes no diſtinction between Viſitors and 
Qrdinaries $ but ordains that all and ſungular Archdeacons, as 
well as Archbiſhops and Biſhops and their Commiffaries and 
other Ordinaries having any peculiar Eccleſiaſtical Juritdiction, 
ſpall bave full Authority by vertne of that Att, ar well io enquire in 
their Vi ſuationt and Smodr and elſewhere, as io take Aconſatrons 
and Informations of all amd every vhing ſpecified in that Statute 


puniſh the fame by Admonition, Excommunication,--Sequ 
tion or Deprivation and. other” CEnſures and Proceſſes in le 
form as heretofore | bath. been ned in like baſer _ 
Queen's . Ecclefiaftical Lam,: and the _ dark 
| recited. in the ſaid Lisburn Commiſſton- 
the Commiſſioners io Vit, Enquire, - Hear, und 
Pani(b according to the Statutes: Laws and Come — the e Realm f 
and of the. Church as aforeſaid; and fince Viſitors: have their 
partialities and miſtakes; as Ordinaries and other men have, 
they are alike liable to appeal. And obſerve; By this Statute 
- the Viſitors are to take, not to male aceuſations againſt their 
Subjects; but they are not to be e e 7 55 "Tadges. in 
their own cauſe, 
True it is, Viſitors of ſome) Colledges 40 Cathedrat are 
empowered by their Local. Statutes 1 repugnant to the Sta- 
tutes of the Realm) to remove their Heads: ant. Members out 
of their. Foundations and Freeholds, without proceeding” a- 
gainſt them by form of Lam, and without redreffin g them; in 
their grievanees, by 5 ordinary remedy; whereby they 
might deſtroy whom th 7 5 0 edify, thus yeſorming them 
into provation' , as the Nuo of St. we did at 
Oxon, A. D. 16871 But fuck Statutes and Pri ure - 
vatæ leger, and By-laws, invented by Pope Iniidetus' aten, 
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this 8 of an 2 ＋ lng (then i | 
arbitrary: pawer over C N. „et emo . 
benefit of the common Laws of the Church aud of the Land, 
In Inquiſttione circa ſauulares ſer uandus eſt ordo: Juris; ſed de plans 
ch fins flnepita Judicionum debet pracadi cum Regularibue, qui = 
facilius & likerins & ſuis paſſunt adminiſtrationibus amovers, Kx. 
mas k;: pore 1 24 & 26. But it is uureaſanalle to ſuꝑpoſe 
Viſitor not ainad; on that his acts, eacteding the limits [eb 
him, ſhould nn, and condluſive; Shore 's Caſes, 9. 25. 
A: Judieature ab/que: ulla aghallutiunis reme dio (ſaid the 84 
Ch. N. — is. expounded, na 10 hinder an appeal to the. = 
Biſhop: or in the Ring, 2 Keebl. Rep. 170. Cuſtom, tina in ſome 
caſes: is le ſirougen than; Lam, cannot hinder a remedy againſt 
wrongs and an appeal lies 3 Viſitor, if the Viſitor be 
Eoecleſiaſtiaab and an Ordinary; 1 Mud. Rep. $3. an Appeal 
lies from his: ſentence. of: Deprivation 3 Shores Caſes, . 43s 
45, 46, 48. but an Appeal does not lie from the Sentence of 
Deprivation. given by a Viſitor, who is a Founder or Patron 
of a- Colledge, ibid. becauſe ſuch an Appeal is not an Appeal, 
ox an Eccl allical remedy. ; and. ſuch Viſitor is not an Ec: 
- cleſialical Judge or Viſitor; and his Sentence is not an Ec. 
cleſiaſtical decree, nor is the foundation a ſpiritual Corpora- 
tion; and therefore the 
may have an Aſſiſe or other relief at the Temporal Law and 
1 Temporal Courts, but not an Appeal, 14. Hort, N 32. 
5 Dyer 209. 11 Co. 99. Laib. 298 2, Jones 174. 3. Md. a65. 
Every Biſhep as he is 4 tual Father, is the natural hi- 
* Ae oi his: Divceſa, 3. Mod. Rep 265... And he may; correbt 


1 


% ͤ•—à— . ]²˙ ˙1QQ . HAS cc 2 Are x,, Air 


be no ſtriker, I 12 4. 1 otherwiſe an. Appeal, lies from. him; 
_ which' is 4 natural defence, and ties up his hands, Ridleys View, 
* 34 And as the pomer ef Parents over. ahildren is qualified 
aul reſtrained by the; Laws ; ſo Biſnops in their V iſtatiou- and 
 Proveeding4. Ex offveiti & in negotio correb3ronts,' may, correct 
ta : and tho no Appeal lies from ede 


n WP Oo, Lo We 


TS. 


<. .— 0 ago 


1 wy wigs intheie Pars a: grieve may l 
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party, being wronged by ſuch Viſiter., 


thoſeithat are hit Sons. after be common Faith but a Biſhop muſk t 


vilit Jowfuly-anh according, .t9 the Rules of. the a Eds þ 


will ſtanding bis Appeal: for the Commiſſioners had power to do 


SFeßntence of Deprivation againſt him: The faid Bit 


Ghancelor of Ireland, authorizing and requiring them and all bis 


| properly ſpeaking, were not Viſitors. or Ecclefiaſtical Judges. 
EG 


, att alt aft.” 2 5 
from t ma theme "Archbiſhop Lei in his I nisat 
afore mentioned Em iſtory, p. 300 lays, That Mr. Bur. fende 
aon when be wat eulled into the High Commiſſion, appealed 1 the Mi rely, 
. and thereupon the Commiſſioners Wl reafo 
writ ig ib King. 10 bave him fubmis 10 the Gout q dn that be fl exec) 
was diſmiſſed upon bis Appeal, till his Majeſly's. pleaſure be further Leute 
now's and tha the King declared 1hat be ſhould ſulmit to the © I tation 
Gourt z\aud'becanſe Burton would not ſubmit, he was cenſured, n0t- * 
in fan 


ingun 
[4 gean 
thoſe 


1 
Red 


| what they did; and if they lud not done ſs, what 4. breach this 
woulu mai upon the Furiſdiction of the Court; and therefore be well 
deſerved the cenſure, ſince he would not le ruled by bis "Majeſty 
#0 whoen he had appealed. But the Ir; High Commiſſioners * 
_ Eccleſiaſtical in the year 1641 decreed That Dr. Adaire, then 
Biſhop of K;Ha!aand 4chonry, ſhould be deprived of his Biſhoprieks 
0b 'Verb4 ſeditioſa; and thereupon his Mgtropolitan,s the A 
biſhop'of* Tuam ' with the Suffrag ans of the Province,. gave. 5 of 
have appealed to the Delegates from that Sentence de be 
_ Archbiſhop by vertue of the Engiz/h Statute of Appeals 25 
H. S. c. 19. But becauſe the Sentence (being given upon ge- 
nefal and uncertain matters in a criminal cauſe) was a null 
alt hne needed not, and did not appeal from it; but com- 
Plaine thereof to the King, who being aſſured of the Biſbop's In. 
nocenc) in that caſe, wrote to the then Lords Juſtices and Lord 


Officers io whom it might appertain, to cauſe all Sentences, atis 
aud things mhatſoever regiſtred againſt the ſaid Biſhop to be quite | 

taken off the Ele, ſo at no Record might remain or be extant here 
after concerning the ſame ; prout King's Letter Enrolled in Offic. 
Ros, Gare, Hibern. dated 7 June 17 Car. 1. and in Sir Jamess 
Comment. de Præſul. Hiberu. 5. 105, 272. and in Sir Rich. Cu s 
Hift. of lreland, part 1. 5. 60. but the High Commiſſioners, 


Vifftors of a” Dioceſe or Province are Overſeers of the 
2 State Eccleſiaſtical, and upon enquiry and nme, of an ori- 
nary offence committed within their Juriſdiction, and cog- 


\ 


ah by the Barleſuſſenl . ihey 11 it and the of: 5 ; | 
fender to the Confiſtarial Court: but It the 5 be He-/ 
teſy, or other notoriety 5 00 0 and the Offender eunnot 


reafonably deuy or exciſe it; the 


Sentence: Which is Patticable. according to the ancient Con- 


zations Se mentioned and Fi Le Leah in Sext. 1. 2; u. 
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tors having cited him, ma 
execute the penalty of the Law againſt hith by theirdWHatarory - © 


— { F 
. — 
1 


it 1 b RN 1 To the” Ta, Tk — — 
ENajUCAt e in we; < n be 4e N it Ita: u,; 
Hi crime, che rged. on him , be, "Filly. pb, umnle fs bur otime 
52 D. enormous, which 7pſo fabio difadled him, even after 
| pennance x19! me Etat Kioma Juris in matepia Trequi/e- | 
| "Mens, uod by oe conflat de climine per iam Inqui/c- 
dus, nan poteſt Reim punire pen Ordinaria, niſt is cas beter, 
4. 710 Inquiſnores procedant per lnguiſitionem generalem, Parumus 
N De I p. 730. u. 45. where he cites Extra. de Aeruſat. 1. 
8 tymec. Ja . Claris. Auan. Felin. Tiriguil. and Scacciui. Correction 
is intended for Amendment, but Deprivation'is d Deſirust ion; 
_ by it«the Living, i is void as if che Beneficer Was \aZÞualiyodens., 5 
_ - * Sevtentia deprivationis cruenta en, & totum conflei cit bonn, Re- 
5 8 258. Archb. Land ſays in his Hit." 5. 363 
would be in 4 miſerulle condition for their libeli bd, if uheyzmiay 
. deprived by. Canons for crimes without tepal "probe e C0 
(days that Great and Wiſe Man) God forlid: for sven in 
00 Simony.(which by the Canon Law is'worſe:than He- 
.  exely, Treaſon, or any crime, 1.9. 7. c. 27.) it muſt be ried und 
Judged, before the Incumbent, be deprived, and Excimmunieation is 
Is in many-caſes in Law and Tf Tati void, fill the Sentence 
5 be onder pronounced. 3 „ i 10 
ißhation is not intended to be a bn td the'Sub; as (a 
TIE. dhe Halt Stat. ſpeaks. of ſome Viſitors in 28 NM. 8, 29 Arb but ui 
As appointed rather to amend than to puniſh & def Vilitors -the 
akne to enguire and correꝶt after the Laws of Holy Churol 2 H. 5. tioni 
WT rather than as Maſters'0w Pech, 


e. As! As: Ghoſtly Lan 2 


been eam. 5 2 9 2 


575 CU 1770 


i 3 medlicin N 6h a khn 
0. Joſh, but gain, g., ee 
5 Cui i in Jiis Famous "od Yy "for Ecele 
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Part 2. 78, The Triſh, AR 
not empower. He; b Non F jb L 
- buuDegrev4108 97, Jene, gig, but upol 
Canon. Law :requires VI tors fir & 

05 and. Cenſates ee TA ths Mt pied 


wry th holder 19 eft Ji! 15 N 8 : | 
{ their -pugul ment, on. poteſt Pit ef 8 
en A fe,, 5 17% ela ektri rl FE -- 
"ſi at-emendationem; 442m correAjoncin, Peners 22 eds 1755 * =_ 
183. u. 48, E p. 156, 1. 28. Gm proceditur 4d bh reklion 1 


aum non ag itur ad zenam Cauoiicum ju mu Jualitaem rr £ ff 
vel delicti infligendam, ſed folum ut delitiquens Freter talem pe nun, Bt 
emeudetur de Se fays Lynwood, p. 129. 2050. and. fo fays 2 135 


the Law in Ex!ra. J. F. tit. 1. c. 21. Maran: Spec. p. 52. l. $6. * „ 
» And therefore when Piluort or ſpeciat<Inquiſitors „ 
nal, it muſt be arhitrarz. that” is, lefs than the oH b. 
 niſhment preicribed by the Law as aforeſaid, and in that chſe 
the part) grieved. may lawfully appeal from them; Ohe ens 
»relihgaitur Judicis arbitrio, a lali jmpoſita poteſf ajjellari\ Extra. . 
45 44. . Caps 16. gloſ. i. And if they proceed againſt the 1: Sep 
o : Offender. pro: correctione mor um | in a judicial* manner, an appeal e 
in lier from them, às Well as for a. ſuſpenſive as for à devouu· + 7 
e- tive effegt, anda Congregation of Bithops in the like caſe made 
their Decree in Rome 4. B. 1600, Cum vi/itator cituta anars ß 


is MW exbibita cauſe coguitione judicjaliter procedit,tunc  appelatons loc us 4 5 
re et etiam guond effectum ſuſpenſvum; Pi iſec. p. 343" Of 
moum non inielligitur correctio, que fit fe ao ES Nen 

in guo. liciiè Appellatur.: Et ubi in corrrctione ede Man, Aab wy EE : 


3  bajuſmods. gxceſſu offit a pellars, Harm p. 245, 246. and thus Be 
the ee „ the Halle Council, hs Gal LI . 

ctione mor um, & criminalibus executio fententile . 
-pellatione, non. + ſpen Jaiue, Conc. Trid. Seff. 1 3 1 & Se . 
c. 40, (tho it never ad any force here] was ſo expbunded = of 
by the ſaid- Decree, as hot 1 exclude jaſt Hypeals from Vifttorþ: _ 
But the General Council of Laieram aforementioned where „ 
ware ther leprelentatives of the Chireh of Heland) allowed . 2 


Tl Secular, Clergy to c 1 ² 
wet rt If : LIE 8 MA loc 5 J 6 e 55 


& > eu 


Poteft aptelluri tu Inquiſitione , ficut in cor reckione a gravamine 


fc. ubi inguirit ſuper quo non preceſſerat infam tio; vel admin 


irfies couſptratores, vel non citat illum, contr « quem inquiritur; wel 
in aliquo ęæcederit furmam liquiſilionis, Ibid. e. 1 2. glof. f. h. In 


9 *7 3 * » o \ * 0 SR Ve SS 
I. quiſitionibus Ctica ſeculures, ſicut in alis Judiciis orainarits, ſer- 


vandus ef} ordo Faris, Ila. J. 2. kit. 1. c. 19 and tit. 8. c. 1. 
and tt. 27. c. 22. and 7. 3 0. c. 4. and J. 5. tit. 1. c. 22. and 


c. 24. h. Durand, Sec. JI. 3. p. 28. U. 8. 31, 32 37. And not. 


withſtanding ſome Papal Decretals, as hath been mentioned be- 
fore, yet the Canon Law doth allow even Regulars to appeal 
from their Viſitors, if they be exceſſively corrected; Non mos 
Cler icus ſecularis, ſed etiam Religioſus poſſit appellare, ſi contra 
rezulam ſuam gravaretur, Extra. de app. c. 31, Othon. p. 45, 


Marant. Spec. p. 373. u. 333. And the Neformers of the Engliſh 
Ecelefiaf.ical Laws do allow appeals from Viſitors, Reform. 


p. 127. c. 8. A ſententia cenſurarum, aut cerrectionis, ubi modus 
excedatur ; aut ubicunque damnum aut gravimen illatum per ap- 
pellationem a diffinitiva non eft reparabile, appellare & etiam que- 


relari ante ſenteutiam diffinitivam licebit; Id. p. 213. c. 10. And 


this is the preſent practice in the Eccleſiaſtical Courts in Eng- 
land and Ireland, Appellari poteſt a gravaminibus Fudicis in ranſu 


7 


correctionis, tam ex officio Judicis, quam ad inflantiam, vel promo- 
tionem partes ; Clark prax. tit. 249, 251. | | 


- 


Ihe proceedings of Eccleſiaſtical Viſitors or Judges Ex ef. 


5 icio ſuo mere & promoto, by cogniz ince of the cauſe t0 4 defini- 


acts of Court. Officinm merum cum officio jus dicentis nibi! I 
and. 


tige ſentence of Deprivation, is a contradiction in terms; a meer 
office cannot be a promoted office of the ſame cauſe in the ſame 


commune habet ; ſed & Juriſdiftione ſejunttum eft & cnmind ſe. 
pas atum, prout Calv. Lex. Furid. tit. merum. This proceeding 


by meer office of the Judge is informative and preparatory to 


1 


1 to his Judicial acting as a Judge; as afore had 
en proved : Procedere ex officio mero eſt quando Fudex i ſeipſo 


ex officio aſſumit inform ationes contra delinquentem; Jul. ar. 
in Pratt. in Grim. 9. 3. And Dr. Couſins afore mentioned fays, 
That the mier office is when no Perſecuter at all dath ſtir in the 

matter, but the Court does it of duty without the inſtance or * 
| | | | 3 ; 0 


„5 


parti. 
And 
ſaid 

2 In 
Relig 
fiers, 
ces, A 
by N 


unleſs it be juſt; And the Canons of the Church © 


IRE, — 
of any Party, even of a neceſſary: promoter of Office; Apol, part. 2. 
p. 36. ad the Civil Lawyers lay, Ir go proceeding by 
Noble Office is 4 ſort of Perſecution, and the Office of an Eaeen: -· 
tioner and not of a Fudge acting judicially; Nobile offieium Fudici:- 

(449d +& % appellant Perſecuttonem) 25 ſolo Judicis exce¹,Ct 
icio pendet; & loc Fudex nunquam defungi poteſt; Calv. Lex, 

Jurid. verb. Nobile. In the year of our Lord 1534 The Houle . 
of Commons of England preſented to K. H. Stb their com- 
plaint againſt the Spiritual Courts for calling men (tho in caſe 
of Herely) before them Ex officio mero; and laying Articles to 
their charge, without any Accuſer or Preſentment; as contrary to 
what was practiſed in all other caſes, even of Treaſon it ſelf : 
whereupon the Statute of 25 H. S. c. 14. was made, dedaring, 
That it did not ſtand with right order of Juſtice or good Equity, 
that any perſon ſhauld be convicted and put to loſs of life, goods or 
good name, upon the fuſpition or fantaſy of an Eccleſiaſtical Fudge 
without legal Proceſs, and due accuſation or preſentment of two 
perſons at leaſt, prout Burnei's Hiſt. of Reform. part. 1. P. 116, 
147. And the Hiſtorian ſays, That this Statute was a regula- 
tion of the arbitrary proceedings of the Spiritual Courts, and a - 
particular bleſſing to all that favoured Reformation, Ibid. p. 147. 
And the Lord Ch. J. Cook ſays, That the afore. recited part of the 
faid Statute was declaratory of the ancient Law of the Land, 
2 Inf}. 658. 12. Rep. 27. In the 26h of the 39 Articles of 
Religion it is declared, That upon enquiry made of cvil Mini- 
flers, they being accuſed by thoſe that have knowledge of their offen- 


ces, aud being found guilty by juſt Judgment are to he depoſed; not 


mn by meer and noble office, or upon enquiry only; nor by judgment 
| fr pon enquiry only ; nor by UB rave 

and Ireland, vis, Eng. Gan. 109, 116. Iriſh Can. 61, 66. ordain 
that notorious crimes are to be certified into Ecclefiaftical Courts 
by preſentment of Eburch-Wardens ; and if any godly diſpoſed per- 
ſon, or any Eecleſiaſtical Judge, upon knowledge or notice giuen 
to him or them, of any enormous crime within his TJuriſai&10n,. 
may move the Min fe, Church. Wardens or Sidemen 10 preſent 

the ſame, if they ſhould find ſufficient cauſe to induce them there 
unto: but the ſaid Judge is A ts, thoſe Canons 
i EPP 
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or by. any other Law to invent or fran accuſatory matters 
sa Clergy an, and to preſent, them. into his Court, 
Prfroſecute his ſaid Officeyand word the depoſitions of his wir: 
 _nefles againſt him, and give his definitive Sentences 'againſt 
E  » him, and condemn him to pay the expences of the ſal Offer, 
Ix᷑ cannot be imagined (let the Clergy man be Ttever"fo'iti- 
innocent) that this Judge will condemn himſelf as a Calum 
nhiator or falſe Accuſer, and decree cofts-to the, Clergy-man 
© _-_ . againſt himſelf. A. proceeding of»Eccleſtaſtical Judges fi. 
 . _ © coRour:of their own head and mind, is not warrantable, 
4 ſaid the Temporal Judges in 2 Venir. Rep. 42, 44, and that 
à proceeding in the Eccleſiaſtical Court, Ex OHicio, without 

_, thbel, is without cauſe, 1. Yentr, 87. And tho' the laid Lisburn- 
. Commiſſioners had no warrant by their Commiſſion ſp to do. 
yet they. proceeded againſt the Petitioner, as Archdeacan' and 
Prebendary by their pretended meer and noble Office, and pro- 
ſecmeduhim in the ſame Action at the ſame time by their ald 
ice, and alſo by the ſervile and mercenary Office of a Pro- 
mamaotor and Proctor, in 24 Courts within 28 days of one 
month; which Courts they held againſt him under the „ie 
of Offcium Dominorum merum & noble; and likewiſe at-the 
ſiame time they proſecuted him as Chancellor, of the Dioceſes 
=P _ aforeſaid in 36 Courts; arid by their faid meer and noble Of- 
fie, at the inſtance of the ſaid Promotor, they gave againſt 
; the Petitioner pretended. definitive Senzences, ſuſpending him 
= from his ſaid Prebend and Ghancelorſhip, and depriving him 
vf his\Archdeaconry, propter conimiſſa, permiſſa ſive neglecta, for 
alternative and ambiguous matters; and notwithſtanding” his 
ea duly interpoſed and exhilited in Court before them, they 
- +... -axed/on_ him their own Fees, payable with the expences-of 
"their (aid noble Office, in which they. had coudemued him; and 
* - _- thereby they demonſtrated that they were not High Commiſſio- 
wers Fecleſtaſtical; for thoſe by their Commiſſion'were'to have 
e Fees at al, but ſerved, at their own charges, as the ſaid Dr 
eu certified in his Apol. Part. 2. f. SGM. 
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he Clauſe (inſerted in ſome- Papal and Regal Comm. 


Haſneal Cauſes, S upliciter, ſummasis, de piano, et abigue 
is a Prergative Clauſe, and was not granted to the ſaid. Lis- 


ſions, Authorizing the Commiſſioners to Att and Decree in Eccle. 


burn Commiſſioners; but was purpoſely omitted in their Gom- 


miſſion.; becauſe this Gauſe would have made a Temporary 
Suſpenſion of the Laws, and the Execution of them; by Re- 
gab Authority, without Conſent of Parliament, Which was 
declared \Wegal by the Bill of Rights: But this Commiſſion 
required the Commiſſioners to proceed as Ordinaries, lawfully, 
and according to the courſe of the EcclefiaWcal Laws of force 
in the Conſiſtories of this Kingdom, as a afore hath been often 
repeated, and muſt be inſiſted on, as a main Hinge upon which 
this Argument will Turn; for Appeals lie of Courſe. from 
Ordinaries: and thg?-the ſaid Lichurn. Commiſſioners were Ex- 
traurdinary Judges, viz. Biſbops appointed io exerciſe Eecleſtaflital 
Jaxiſdiction out of their own Dioceſen, yet by this Commiſſion = 
they were appointed to be only Ordinaries, and to exerdſe that . 
Juriſdiction in the Dioceſes of Down and Connor in the ſame. 


Manner and Form of Law, which, they did or oaght.to do in 
' their-own: Conſiſtorial Gourts ,, and therefore they ought to 


have deferr'd to the Petitioner's Appeals at Lizbarn, as, then 


would have done, if he had been Proſecuted in their Conſiſorits 
at Trim or Derr7. | : 5 


None but the Prince or Supreme Ordinary can grant to Ec- , 


cleſtiſtieal Commiſſioners a power to exerciſe Juriſdiction ſum- 
marly & de plano, and he never commits that power impliciiy or 
without deter mi nate words in the Commiſſion; becauſe it is a 


' Suſpenſan of the Ecclelaſtical Laws, and ſuch a, Prerogatioeno 


Subject can execute without expreſ Warrant of his Prince: 


Le. Roy ne toit grant Prerogatives il ei ?, 2 Henr, 1. 
F. 13. Luil. Rep. 116. Hob. 243, 244. Solus Princep & 


von jnfercor;, poteſt; commitiere cadſam Juni ariꝰ z, quia ell con. 


ira jus commune cauſam commitiere ſummarie m. nana 


ſummarie committit, niſi expreſie; Marant. ſpec. p. 1 1, 12 U. 3, 


— 
PP 

f . 8 
IS. OS 
»4 Bo £ | 

Fe 52 
. : wy 7 f 
N — 4 


— 0 


— 
* - 


im mae 3 


* 


* >> : TY IE . 7 N * 
- A = 
. 5 
* 2 
2 


> "OI * 8 * A 7 4% 25 7 . 
„ 2 ” — 2 * . - : . — : BS. . 2 ; : a 
N i : * » a 2 9 
— 4 1 — GY « : F- 7 
- Y * . 2 
— - 0 ” " 
— 4 7 * p 8 £ 
Y 4 2 ” 7 f b 
* . p 7 * 
> „ 
- . 5 
* 4 = - F 


/ 


of the Lords of the Rota in this point; who ſay further, S. prin- 


— 
1 
. 


- 


cep: volniſſet proceds ſummarie, hoe exprefſiſſet, Rota in nov. decis. 


358. Germ eff, quod & jure communi certus eſt ordo Fudiciatius 
tutrpcluttur, qui debet obſervari in examinatione cauſarum tam ci- 


 , viliam quam eriminalium: abſurdinn oft dicere quod minor legem 
majorum tot vigiless & laboribas adinventam-tollere poſſit: Bene- - 
Fiecium Juris nemini denegari debet : Inferior à Papa non poteft cog- 
noſcere de aliqua re, vel eam committere de plano, ſummarie, ſine 
Frepitu & figura Fadicii: Delegatus a Papa, licet in cuaſd ſihi de- 


leg atâ major ſt Legato, tamen tenetur ordinem judiciarium obſeruare: 


* 
- 


- 
SC : 1 0 
1 
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Contra inferjores „ ſervantes juris ſolemnitates prodita ſunt 

Appellationum re Ju, ev 
cunſenſa partium omitts non poteſt; Qui poteſt procedere ſoue 
nullum ordinem judiciorum ſervare tenetur: In generali 

_ - tione non videtor mandatum, quod fempliciter demandaturus non 
fuiſſet: ſolut Pronceps poteſt jus alterius auferre: Theſe are the 


Weque Pringeps nes 


Piu cauſe coguitione ufu poſſeſſions $anquem ſurteptitinm non valet 


4: Nuod ſubſtamiale eſt in proceſſn, etiam de 
fgura, 


refolutions of the Canonifts in their gloſſes on the prerogative 


__clauſe aforeſaid, Sexe. I. 5. tit. 2. c. 20. in caſa & gloſ. 9. The 
Pope himſelf (tho by the plenitude of his Power is faid to have 

in the ſcriptore of his Breaft all Laws, and may diſpenſe or 
ſuſpend them at his pleaſure; 18 dit. c. 7. b. & Extra I. 2. 


In. 14. c. 8.) yet he cannot heat and determine Eccleſiaſtical 


Cauſes of ordinary cogni xance without the obſervation of ju - 


- diciary order: Ia caufrs, quz ſummi Pontificis Nudlicio deciduntur, 
e ordo Juris & vigor æquitatis eft ſubiiliter obſervandus ; cam in 


ſimilihus cafibus ceteri teneantur ſimiliter judicare; Extra. 1. 2. 


tn. 1. c. 19. Non eft rerifimile Dominum Papam tutam juris ob- 

ſervationem tot Iaboribus ac multis vigiliit excopitatam unioo uer ho 
ſtollere vellez Extra, 1. 1. tir. 3. c. 18. glo/. j. The Pope cannot, 
And ſeſs may his Eccleſiaſtical Cammriſponers, depri ve a Clergy- 


Man of his Benefice w:thoat tegal my * juſt cauſe, tho 


the Commiſſion empower'd them ſo to do: for a Commiſſion 
 contraty to Law is to be conſider d as ſurreptitiouſſy obtained: 


Ne weps neque Papa ' poteſt quem priuare beneficio ſus 


es 
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im eli revocandum Extra. J. 2. tit. 16.6. 1. oP 8 


right order of Lan, than to Juſtice ; Plus juficit mjaſtitia es 


* 


In criminal. cauſes. of Eccleſiaſtical ordinary” canmſuns the 
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9 cedure | is ; expreſly forbidden to thols Judges by thein divine 825 
_ Lungiver in Mat. 20. 25. And the Byſbops Courts are in Law 64; 
called Curt. Chriſti an, *quia ibi ſervaniur lege Ghriſis,, Lyuw. fort 

P. J gf. /; but a proceeding and ſentencing De plano, does W ſayi 
import tyranny, or an Heathen deſpg = domination; Hec verba e 

furannarie, ſmpliciter & de plano, fine fbrepitu & Eura Judicii 
important omnes ſotemnitates Jurir poſitios ſublatas eſſe, & cauſa 
decidi 2 juxta merum jus gentinm, et expediri maus regia, 
Prout olim tempore juris gentium, Marant. Spec. p. 1 12. 1. 8. and 
yet in that caſe Appeals lay, as Gentile Feſtus afore: mentioned 
 deferr'd to St. Paul's Appeal; and much more are Appeals to 
- be allowed, when the procedure i is ordfary and plenary. 
The Prerogative Clauſe appellatione remota (which was tnſer- 
ted in ſore, but not in all Papal or Reg ai Commuſſions) is ſuch a 
Super-ordinar y power given to Commiſſioners in the exerc:/e of 
Eeccleſiaſtical Juriſdiction, that only the Supreme Ordinary or 
Prince doth or can grant it to them; and he never grants 
it, but in expreſs words in the Commiſſion, Solus Princeps po- 
| 2 commitzere aua appellarione remota; quia eſt priuilag inns 
Principia, Extra. l. 1. lit. 29. c. 27. g. and it. 30. c. 4. K 
Salus 1 Jag its clauſula in deiegationibur. Marant. 
Opec. p. ;.: This clauſe is indeed as à ſuſpenſion of the 
Statutes ade ons. of Appealr; which generally are allows- 

8 2 all. Chrlftendoin, as the deolarations of the 

Lemmon - Lam of the Church; yet this cauſe in Eccleſiaſtical 


Commiſſions was like to the non-obftante laters formerly cur; 
dans in the King's Grants; 4 — 135. Theſe -nondtawes Ml 
were firſt brought into theſe ingdoms by Pope Greg. the Mfr: 
20% in his Commiſſions granted to his Legates and Dele- ti 
_”= at which the Subjetfs were amazed in d. N 224, 
Hh is and his Nobfes and Commons 
2 e, to e at Crs 
#0n-09jlantes, as A engine and neun. 0 
fabvert ail Canont, Decrttals, Privitedges, rm p,α“E ç v ants, 
Sue, Low, Gonncils, O 0% Faith, 1 
5 Gwiftianity, 2 feniſter en 4 karre und ainidg: money wp 
ble Pope's e as Mit. is ſpeaks in his Hiſt, N 
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1225 but ſoon after that H. 3d ( imitating thoſe deteſtable nou- 


* 


former Patents and Charters, or the benefit of thoſe Grants, 
ſaying, Nonne Papa facit ſmiliter? and thence this Hiſtorian 
— Fam civilif Curia eemplo Eccleſiaſticæ coinguinatur, 
et 4 ſulphureo fonte Romæ vivulus intoxatur; Id. Mat. Paris, 
5. 757. And therefore the Engliſh Bill and det of Rights, as 
afore recited, providing for the Subjects, excellently declared 
and enacted that no diſpenſation by non-obſtante of or #0 any 
Statute, or to any part thereof, ſball be allowed, but that the ſame 
ſhall be held void and of no effect, unleſs the diſpenſation be allowed 
of in ſuch Statute ; and that the pretended Power of diſpenſing 
with, and ſuſpending of Laws, aud the execution of them, by Re- _ 
gal Authority without ' conſent of Parliament, was illegal; 
and that al Commiſſious, and Courts of the like nature with 
the Commiſſion for erecting the late Court of Commif. 
ſioners for Eccleſiaſtical Cauſes, were illegal and pernitious. 

There is a difference, at leaſt as to the force of the ſaid 
Clauſe appellatione remota, in Regal and in Papal Gmumiſſions - 
for Eccleſiaſtical Cauſes , for tho? this Clauſe in both be prero- 
gative and derogatory to the Canon. Law of Appeals; which 


. — „„ Wh Fe EY 
; x ; 


c. 3. et Quottes-aliquis appellaverit, audientia ſibi non denegetur, - 
ibid. c. 9. (And this Clauſe doth not reſpec frivolous or fru- 
ſtratory Appeals, for the Law it ſelf had prohibited fuch _ 
Appeals; Aypeſlationibus frivolis nec Juſtitia deferat, nec ſith 

MJ udice deferendum, Sent. de Appell. c. 5. and Per appellationem 
aſtratoriam, etiamſi non fuerit inhibita per clauſulam appella- 
tione remota, negotium non debet impediri; Extra. de app. c. 5 3. 
yet the Papal Commiſſioners, being impomred to proceed in Er- 
clefraſtical cauſes appellatione re mota, could deny only thoſe Ap- 
peals,, which, were not expreſly allowed by the Law; Per 


e e tione remota ibibetur omnis appellario, que d 
jure non indul getur epreſi?; Extra. ibid. And this Prerog ative- 


Glauſe,put in Regal Commiſſions Eccleſiaſtical, requires the Com- 
maſioners (notwithſtanding any appeal) not only to execute 
their definitive Sentences (which by the Canons are immediately 
7 þ 75 " * 133 e . . 0 N EV" iy 0 7 5 l ad 


— 


fante's and appellatione remota's in the Papal Bulls) revoked his : 


lays, Omnis oppreſſus liberè appellet, & 2 nullo prohibeatur, 2 9.6, 


235. Paporm.. 
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| and of conſe ſuſpended upen the jnter poſition of an Appeal from them) 
- but it is alſo as the King's ſpectral ccunter mand to his Lord 
| * Chancellor forbidding bim io admit any Appeal, even one of 


a devolutive effect from thoſe Commiſſiorers; and the 4ppellant. 


_ - himſelf is probibited from proſecuting or making any appeal 
in this caſe, altho” all the Canons of the Church thould al- 
low it; becauſe no Eccleſiaſtical Canon is of any force, if it 

bde repugnant to the King's Prerogative, as the Engliſh Statute 

of Appeals 25 H. S. c. :9. and the Iviſh Statute 28 H. 8.c:13. 


haue declared; and therefore the Temporal Judges /in Moors 


Reports as afore mention'd) reſolved that no Appen lay from. 


the High Commiſſioners for their Commiſſion was grounded 
upon the King's Prerogative Royal; and thoſe Judges, with 
the Biſhops, Divines and Civilians, in compiling the reformed 

_ Eccleſiaſtical Laws, made this to be one of thoſe Laus con. 
cerning Appeals, Ne recipiatur appellatio, quando a noſira Regia 
Majeſtaie cauſa ſublegata eft, ſub condition e, ut inde non appella- 
tur, Reform. p. 283. And thereupon ſome Judges gave their 
Opinions, that only a ſupplication lay to the perſon of: the King 
fr a Commiſſion of Review from the High G-mmiſſioners, .tho' 
their proceedings or ſentences were never fa grievous, Moor 
83. 4-lu. 328, 341. 2 Browyl. 15. 2. Koll's Abrid. 23 2. But 
gather Judges, as Her and Cook in 4. Inſt. 340, reſolved that 
- notwithſtanding the Clauſe appellatione remota in Regal m- 
millions Eceleſtaſiical, a juſt and lawful appeal, being due by 
Equity, Right and Juſtice, ought to be received and admitted, 
4 tuft. 340, And thus Tome Canoniſts, in their flatteries to 


/ 


- Delegates, where the ſaid Prerogative-clauſe was in their Re- 
_ ſcript or. Commiſſion; Poctores tradunt inconcuſſam concuſionem 
AJ uud per olaſulam appellatione remota (quam ſolus Trinecps poteſt 
© (apponere, quiageſt, de. reſervatis Princige) tum devolutions quan 
' - ſuſpenſious. appellationis effectus atque cmnes alii effefttur* ab ap 
pellatione proficiſcentes ; ſunt ſublati, Lancetlot. De Atent.”p; 234, 

i 0m. Reſol. p. 103, u. 13. But other, Oanoniſts re. 
ſolved that the Pope's Mill mul 10 he revealed # the Lam, and 
- _ 1 that by it his Prerogative was. admeaſured; and is ſo to be 
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that he might modify the Ln, mak ing ſome Appeals to ha ve 


he could not of himſelf take away the G:mmon Law of the 
Church in appealing, unleſs he had /o decreed in a general 
cuncil, by which all Subjects, having given their conſent, were 
concluded. And. the afore-cited Council of Lateran; deter- 
mning thoſe different opinions, did in the Canons 35, 36, 48. | 


allowed frem interlocutory Sentences, or the pretended grievous acts 
of any competent Ecclefraſtical Fudges, Ordinaries or Delegates, : 
bahle, that if it may be, prov#d, it uſt be reputed as lawful , peut 
ſerted in the Body of the Canon-Law, Exira. l. 2. fit. 28. c. 59, 


60, 61. „ „ DO Coy Re 
This clauſe appellatione remata in Eccleſiaſtical Commiſſions 


is a negative pregnant. ſtrongly implying the allowance of Ap- 


peals from thoſe Commiſſioners, for an Appeal is a, general 
right, where it-is not ſprci ll, reſtrarmed in the exercice of Ec. 


cleſiaſtical Juriſdiction 3 and therefore in the ſaid Council of 


Lateran, this Deeretal was made as a Rule of Law, viz. 4p. 
pellations, niſi in 'canſg appellatione rem comm:/ſa, cum debita _ 


devotione deferendum et; Cone Bater an, pare. 10. c. 17. and ſo 
the Canoniſts take and uſe it as a Law; S: app-latio non eſt in 
| Reſcripro Þrincipis remota, appeltari pot jt fmplicuter & fine cauſa, 
SR Drurana. Spec. lz. p. 837. and thus the above named Gompuiers 
of the Eckleſiaſtical Law declare, that if the ſaid clauſe be mit. 
ted in the Hecleſiaſtical Cmmiſſion, an Appeal without duube le 


except. he Appeal did exprijly my 4-1 ational cauſe, or one ſo pro- 


Bin. Conc. Vol. 7 part. 2, p.815, $17. which Canons are in- 


cofiſtrued that it might-not prejudice the right of the Subject, and 


a ſuſpenſi e effect, and ſome to have only a devolutive; Jet. 


remove, as wellethe t re: ogative refit aint put cn Appeals, as alſo Fg 
the licentious uſe of them ; ordaining, That no Appeal (bould be 


from the Cummiſſoners, as well as from Ordinaries, 4 Del-gato al 


Delegantem appeHare debe ne non ambigitur; Neform. p. 195. Poet 


2 Deleg ato ad Delegantem appellari,ac peri ut ipſe cauſam elguoſ g. 


aut alt ri eam cug noſcendam demandet, Id. p. 277. and the autho- 


rity of thofe Reformers in this cate is of great weight; for they 


were chunmporary with the makers of the ſaid Statutes concer- 
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15 lege, 2 Iuſt. 11. Therefore ſeeing the ſaid clauſe appellatione WM tn 

femota was omitted in the ſaid Lisbury Commiſſion, doubt. 1b 

ö leis the Petitioner's faid Appeals ought. to be allowed; Dell 
| _ eſpecially ſince his Appeals were made from pretended i /at- 


FR — , 


mY definitive Sentences. - * | : 7 | tra. 
Fg Eccleſiaſtical Sentences, viz. Interlocutory- and Definitive, Mt 7: i 
Hts as to Appeals, have a conſiderable difference:; for the 4p- MW pea! 
pea! made from Interlocutories (as the ſaid Council hath-before. Ml he 
ordained) muſt expreſs the grievunce; but an Appeal trom De- pea 
finitives, or from thole Sentences which have the force. of a cau/ 

Definitive, needs not to ſpecify any cauſe of grievance z- unleſs and 

185 the Law or the Prince had expreſly commanded that this Sen- the 
- tence ſhould he executed, notwithſtanding any Appeal ; In ibi, ¶ rem 
TT _ caſe the Appellant hath the Preſumprion of the Law againſt dm. 
> him, as if his Appeal was only a-delutory Plea interpoſed to ſtop Wh Sent 
"> -» Execution; but when he alledgeth in his complaint à juſi cauſe, Wi 7, ai 
then the preſumption ceaſeth ; and the Judge, who gave th ſee \ 
Sentence, muſt defer io ut, and the Judge of Appeals muſt = well 

mit it; becauſe the Law requires them ſo to do: and Mrranta. WW. juſt 

ca famous Eccleſiaſtical Judge in a Kingdom where the Chief thic+ 

_ Governor was Supreme in Eccleſiaſtical as well-as; Temporal MW farm: 
Qauſes) ſays Thar. this diſtinetion may ſolve alli the doubts in in- C 
ſinue caſes, where Appeals are prohibited: from definitives ; Appe 
(um appellatio fit prohibita à lege vel ab homine, ut quando con- of th 

. mittitur canſa appellatione remota, appellans habet Juris prefump- in tl 

> #4onem contra ſe; unde Jude non ienetur ejus appellationi deferre : Juſli. 
ed quoniam alleg at juſtam cauſum, ceſſat illa juris præſumptio, & MW tence 
Jude deferte tenetur; & iſta fallentia ſen vire poteſt ad infinitos Wh Fccle 
 caſus, gui in Jure reperiuntur, in quibus appellutio probibetur; 1d. ¶ ive 1 
Arant. Spec. p. 3 5 4. u. 15 5. But in other caſes, where Appeals ee 
rom. definitives are not expreſly prohibited, The general Rule oa 

ere 


is, Appellatio a diffinitiva non ha bet neceſſe, quod contineat cauſas iſ 
5 gravaminis in ſpecie; Id. ibid. n. 153. Appellans d ſeutentia may 
. diſſiuitiv cauſam appellationis allegare non tenetur; Socin. Jur. Reg. Appeal 
288. And the Expoſitors, of the appellatory GCanons.in the Coun- * 
cil of Latera afore cited, declare That thoſe Canons do not oulige Stieve 
Appellants to ſhow. cauſe- in their Appeals from the defnitive veu- FF 

— * Rs „„ 15 F po. 5 tences | 1 
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| remits; the pretended Appellant to the Judge 2 uo to be con- 


of the ſaid Lisburn- 


ſive neglecta, charged on- him as the grounds of their ſaid Sen. 
tiences; and their condemning him to pay the experices of their own * 
pretended meer and noble office, by way of Inquiſition as aforeſaid; 


AID OE Gat. EE, a © 


* , . 


tences given by Ordinaries or Delegates z Idem juris ef} in m. 
nibus Judicibus Delegatis & Ordinariis, a quibus non poteſt a-. 
pellari-niſi cauſa rationabili-alleg ata antes ſententiam: ſed. de appel. 
latrone poſt ſententium nihil ſtatuitur per iſtam conſtitutionem , Ex-. 
tra. I. 2. 11t. 28.6. 59. gf. c. And thoſe Gloſſators further ſay, + 
Ii is always the practice in the Court of Appeals, when the Ap- * 
peal is made from grievances before definitive Sentence, that 
the Juage firſt examines the grievance; and it he finds the Ap - 5 
peal to be lawful, that is, if it expreſſeth a reaſonable or prob able 
cauſe, then he decrees that the Appellant had /awfully appealed,” - * 
and afterwards he proceeds upon the principal cauſe , but if 
the Judge finds the Appeal unlamful, he decrees it ſuch, and 


demned in charges; But if the Appeal be from a definitive. - ol 
Sentence, then the judge ad quem is bound by Law to admit: Mf 
it, and to take cognizance of the merits of the cauſe, and to. > = 
ſee whether the Sentence was-lawful or not; and if it wass 
well and juſtly given, he confirms it; if badly and uns- 
juſtly given,-he reverſeth it; proit Id. ibid. gloſ. d. Aud 
thict ancien: Law and Practice is confirmed by the Re- 5 


Jermatio Leg. Eccleſ. de App. c. 2, 20, 45. and by Clark's Praxis? if 


in Gurits Hrccleſ. tit 242, 243. And ſince the Petitioner's ſaidd 
Appeals were interpoled not only from definitive Sentences 
| Comumillonert but theſe Appeals expreſſed. © © 
in them ſeveral grievances, errors and iniquities, as negletts ß 
Juſlice and judiciary order, apparent on the face of thoſe Sen- 
tences, -v:2. Their ſuſpending and depriving. the Petitioner of his 5 
Ecclæſiaſiical Benefites for uncertain cauſes, commiſſa, permiſſa 


* 


therefore there is much more reaſon that the ſaid Appeals 


may be admitted as of right, and without difficulty, than thoſe _ 
Appeals which .are made weer) from definitrves.; and yer 


= 


ſuch are allowable of courſe, altho' they do not ſpecify n 
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peal, accurding. to the Engiijb Statute 28 H., S. c. 19; which 
is declaratory. of the ancient Law ef the Church Teruò ap- 
peellari non licet, I xtra. de app. c. 65. And the reaſon of it is, 
that there may be an end of controverſies; for it is the in- 
tereſt of the Subjefts that ie, ſhquld not grow ammortal. 
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the Sentence of the Law, Appellutio, que fit contra leges vel ca- 
nones, non eſt aliquatenus aimittenda, Extra, De app. c. 29. Et 
eſte eneralis regula in jure, q:4 4 lege generali appeilari non prieff, 
Marant. Spec. p. 375. n. 360. But an Appeal lies trom the 
ſenience of the man, or Judge, it. he miſconſtrued the ſen- 
tence of the La, as aforelaid ; Apzeliztur à declaratoria 
ſententia Fudict;, quia eſt poſſivile ges ata m dec lararet; Id. 
Marunt. p. 364. n. 183. 4 fend Juris non lices appellare; fed 8 
ſentemia Judicis appellatur, qgia pronunciavit litigauiem in peram 
Juris incidiſſe; Reform. l-g. Hccleſ. p. 282. 
Null Sentences are appealable, as well as grievous and un- 


juſt acts, in Eccleſiaſtical Cauſes: for tho? a ul ſentence hath 
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or in rem Judicatam; and therefore an appeal from it is not 
YZ needful; Sententia lata contra leges vel cunones non tenet, nec ab 
J ea opus eſt appellare, Extra. De Sent. c. 1. yet ſince a null ſemence 
= bath the ſemblance of a real true ſentence, and may be made 
5 in a Court of Juſtice, and by pretended Judges, and hach the 
-preſumption of judiciary authority: the party by it grieved may 


and miſchievous force of it, until it be declared a nullity; 

. - Not to have it reverſed by the Appeal, but to be examined 

| Judicially and denounced to be and to have been a nul and 

RE Void act ab iniiio. The Temporal Judges ſay, that an Appeal 
. may de as well made from a uull as from an unjuſt Sentence; 
4 nulla: vel injuſta ſententid appellars.poteft , Bratton f. 427. U. 2. 
Flet. 1. 6. c. 45. And the Canoniſts declare that the Appellant 
may lawfully ſay that the Sentence is unjuſt and nul; for a 
| _ nullity is the greateſt injuſtice: and they adviſe the cumulation - 
1 | „„ = „ > - oped 
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Definitive Sen tences, given by Leleg ates upon Appeals in cauſe; 
of the 2d or 34) mſtance, are indeed final, a, to any further Ap- 


And therefore no dubjects may be allowed to appeal from 


no ſubſiſtance in the Law, and can never paſs into Judgment 
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and ought immediately to appeal from it, to ſtop the actual 
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* I appeal and nullity in the ſame cumplaint to the Superior Judge; 


- Has a matter of great advantage 40 the Appellant; for thereby 
| the force ef the nallity is fuſpended by the Appeal as well as 
the Injuſtice: Nullitas deducta inſmul cum appellatione ab 1p[a 


„nppellatione vires acquirens ſuſpendit & devoluit tot um negotium 


eft nullitatem appellatioui accumulare, & jt cumulatum proponere, 
quam ſimpliciter eandem ſolam; deducere, lbid. p. 29 & 83. Lege: 


tem duntaxat remittunt, Id. p. 96. u. 117. And as this is the 
Lam, ſo it is alſo the Practice of the Courts of Delegates in 
Rome, London and Dublin. Durandus, called Speculato! .& Pa- 
ter Prnctica, a Learned and Juſt Judge in the Rota, ſays Foſ- 


4, — 


ſum, guibuſcungue modis poſſim, appellationem meam dęfendere & 
ſententiam impugnare.: Dicere ſententiam eſſe nullam & petere 


coram eodem Fudice tractari; Id. l. 2. p. 80 2. n. 28, 29. And 
noſcere de nullitate & in eventu pronunciare appellatianem ixjuſ- 
tam, Antiq. Deciſ. og. And fo Pope Innoc. the 4th in his 4p- 
paratus mirificus orbe toto celebrandas, ſays, Si appellaretur poſt 


judice ad quem appellavit poteſt dicere ſententiam injuſtam & nul- 


p lam; quia quibus cunque modis poteſt, debet defendere appellationem 
iam; et ſententia, que. eſt nulla, appettare licet; quia gruvatus 
fi de facto; Et licet ſententia lata contra eum ſit nulla, poteſt ta- 
mem petere ſententiam pronunciari nullam; Innoc. f.141 u. 2. and all 


Court of Chancery in * or Ireland, ſnew, that the Ap- 
pellants complained, to the King and his Chancery, not only of 


Etroniouf proceedings and ſentences of the inferior Judges, 


but alſo and ꝓrincipally of their Nullities therein; and thergupop 
the Delegates are commanded to Act and Decree in cauſ; 4 appef- 


lationis et in Querela nullitatis hujusmodi cum incidentibus,&c. 
BESS BET, teh 41 o 1 ö N 5 + TA S Ke . >» 4 4 


_- 


Is + * & s £ 4 , 
- * 7 7 5 
ps ; 1 i 8 * 1 44 
Pp LAG * 4 : 


— 


ad Jadicem ad quem, Vant. de Nullit. p. 8 2. u. 34. Longe atiſſus 


ſententiam appellang non tantùm eæcipiendo, ſed etiam agendo corum 


or moſt of the Commiſſions of Appeals, iſſued out of the High 
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non e xcladunt poteſtatem appellands a ſententia nulla, ſed neceſſita- 


— 


nullam pronunciari; &. fi-qua apparet, eam proſequi & caſſari 
petere: Jude appellationis poſſit pronunci are ſententiam eſſe nul- 
lam: Curia ſervat qud4 cauſe app: lationis & nullitatis poſſunt 


ſo ſay the Lords in the Rota, Fudex appellationis poteſs cog- 


made and ſub 


The ſentence of Excommunication in the Pegirioner A caſe, 


may require a peculiar conſideration. The ſaid Lisburn- 
_ Commiſhoners (on the 280 of March. 1694 having by their 
Sentence ſuſpended lum from the Office aud Benepce of his Pre. 


= bim under\pain-of utter deprivation of the ſaid Prebend, from per. 
forming any duty or receiving any profit in or out of the ſame; from 
which ſentence the Petitioner in their preſence immediately 


viva voce et apud acta proteſted) · did on tie next day, vis. 290 


of March (during his actual appeal from them, and being out 
of the ſaid Diocefes and their pretended Juriſdiction there, 
and in his ipeeding to the King's Courts in Dublin for pro- 


tection, relief and forming his ſaid Appeal) decree bat be 


ought to be Excommunicated, and thereupon inſtantly. they gave 
their ſentence of Excommunication againſt him, without any pre- 
vious legal citation commanding him to hear the ſaid Sentence, 


and without charging him with any true comumacy; but upon 
etence that he had not exhibited before them his Tile io the ſaid. 
Prebend, nor. (hewn to. them. a ſufficient. cauſe to the contrary. A. 


and ful cauſe, but the ſaid Commiſſioners themſelves by. their 


own ſbewing in their Articles under their hands againſt the 


Petitioner declared that he bud quietly poſſeſſed and enjoy d the 


ſaid Prehend' for the ſpace. of 


4 


ſaid ſentence of Suſpenſion and Interdict they implicitly de. 


clared that he was legally intituled to the ſaid Prebend: They had 
peruſed his Faculty or Title, granted to him under the Great 
Seal, which they had in their cuffody, and by which it appear- j 

ed to them, tba he. retained his ſaid Prebend by a Canouica! 


Title, and was 10 hold it ſo during bir life : They likewiſe: peruſed 
and allowed an — : Seal 


dated in the year 1665, certifying has the: Petitioner was then 


nmmuuled and viſt fiuied io the ſaid Prebend; and the Petitioner . 
an Affidavit, declaring, that be was collated, inſtituted and wy 
4 — | £8 1 | EE | . | . jd. 
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bend for donbiful matters as aforeſaid; and having interdicted 


20 gear then laſt paſt by 
vertue of a Title, Gollation on Iuſtitution to the ſame ; and by their 


| Inftrument under the Hand and-Seal 
of the Biſhop-of the Dioceſes of Down and. Connor aforeſaid, 


Baſil, 
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„ 15 FR ſaid Prebend in the ſaid year 1667, and that be had 
1 | then performed, 4 believed, all the Fane” of Law o make © 
ir bim à rightful and compleat Prebendary of the ſaid Prebend , and 


that he had often-exhibited his Title to the ſaid Prebend in ſeveral 
Metropolitical and Epiſcopal Viſitations of the ſaid Dioceſes , and 
that be had produced the ſame at ſeveral Tryals in the King's 
Temporal Courts concerning ſcme rights and members of the ſaid 
Prebend; and that this Title was never di/allowed.in any Court, 
but was f late loſt or miſtarried, ſo that he could not then find 
it: but the entries of it were extant in the Regiſtries of thoſe 
Courts and Viſitations z and a ſignificavit of the ſaid Inſti- 
tution remains amongſt the Records of this Kingdom in the 
Court of Exchequer, Dublin, upon the Petitioner's compoun-: 
ding with the King for the. firſt Fruits of the ſaid Prebend. 
The ſaid Commiſſioners might have been /azrsfied in this mat- 
ter by the known Rule De Triennali Poſſeſſione. The Canon, 
De Pacificis Poſſeffconibus, made by the General Council of 
Baſil, Seſſ. 21, is; Quicungue non violenius, ſed habens coloratum - 
ticalum, pacifice et ſine lite Prelatiiram, Dignitatem, Beneſicium vel 
Officium. Triennid pronimo bactenus poſſedit, vel in futurum poſ-- 
ſederit, non pofſit poſtea q quoquam moleſflari ; Bin. Conc: Tom. 8 p. 
61. This Rule and Canon has been expounded by the Lords 
of the Ross and other Eccleſiaſtical Judges, ſhewing That a 
dlergy man (Raving the quiet poſſeſſion of an Eccleſiaſtical Be- 
nefice, and being the-reputed Incumbent thereof for ten or 
three years) mz: nat be. ccmpelled by hi, Dioceſan or any other . 
ſtor or Inquiſitor ex officio io exæhißit his Tule to thut Benefice , 
P becauſe the Law preſumes, in favour of poſſeſton that this In- 
cumbent did enjoy his Church under 2 legal Tule; and that 
he had per formed all things which the Law required of him, 
to have and hold that living; and like wiſe it preſumes that the 
Biſhop and Archbiſhop, in their Annual and Triennial ViG- - 
ting that Church and Incumbent, and receiving from 
him proxy. money, had ſeen and allowed. his Tiile; and let thoſe, 
who deny, prove the.1 R 
Court of Delegate, in Rome, A. D. 1519. Domini de Rosa in 
raſa inter: parter-decrepurun Quod Ne Cel, Be v7 
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' "rulus ' beneficralis ex.  decennal: 22 june 2 
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et. Dominitus , et Fatio eſt, quia cum Epiſcopi viſtando' inquiran: 


ti ent tali curſu temporis retineti Ecelefiam abſque canonico titulo: 
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= bs a} exigendo, non piteſt amplius ipſum vexare, 1 neg cogere A 
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vt, * nillam tity. 
lam. produceÞat ; ; e eo 40 jus Pejumit rival "ex ſots*pbifeſſione 
antiqua ; nam ſis [quis | Reclo/ beneficiurn tanto tempore poſſedit;" in 
eo jus babes, & preſumitur titulus; & ſic dicunt Wa Hoſtienſ. 
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dle tilulo, uon e i preſumendum quod ipfemet, quoad curata, permi. 


Pe itulus decennalis. vel. , antiquior preſimpras defendit etiam adver. 
ſus ſuperiorem In gui fentem: prelatns exquo toleravit ain” in poſ- 
ſeſſione ſubitum, non poteſt eum eompellere ad aſtendendum titutum 
beneſicii, tamen poteſt in ſe ſi ſcipere onus probandi defectum tituli: 
as may be read in. Navar (who is intitled Faris . conjultoram 
facile 4 in his Cn 18 5 i e 84; and in 
Barbof, 4 Collect. in 3. VDecre i. p. 60.1 Po fs 0 re fabit 
præſumi prq; jure et Titulo 7 dentis; : 3175 5. 956 gb. 0 0. QAuando 
proceditur contra beneficiatum ad partis inſtamiam, tunc ſuffteit 
poſſeſſio quouſg; i in contrarium probetur titului vitioſus ; fed ubi Ex 
officio. contra eum proceditur, et benefictatus din fic flererit feiente 
Pretty tuue leg may talis præſum, 2 ex air es quouſque 

. 75 lof, e. S. Cle- 
un, e. vel e 


offendat : - . A: 1 75 700 n 2 "#4 ſcie 
Droceſans, piæſumitur canonice raffitutus > 2 by: | he 7 Voir: { 
extrinſecs prapter diuturnitatem tempori 1 ſata :*'Epiſeopus | wee 
Viſttans, ſuia approbavit expreſs? titulum * beneficts poſh dentit, ſc... L 


Atre ; prout Maſcard. Vol. 3. Pp. 40 2 9. wh, 3:4 LE fi 45 7 
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uni: es cult eff pro Reg. Cane. de Trent. po 
 £2ur._poſſeſſorem.;. Id. Mac. p. 46. n. 10, 53. T 
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©: 27 K. Sbeim Jur: Neg. 425. H. 3. FERRY in jur. Reg! 1. 


31. c. 11. Andi this is one of the Eccleſiaſtical "Laws of the 
Engliſh: Reformers aforeſaid; Poſeſſori non intumbit onus pro- 
bandi res paſſeſſas ad ſe: pertinere; Reform. p. 219. And in the 
like caſes the Temporal Judges have ſo reſolved. in 1 Siderf. 
210; Clayton's Rep. 8 3. Rolls T. Rep. 83. Kebl. 3. Rep. 152. Mat- 
on's Clergy- man's Law, p. 120, 121. By all which it may 
ufrciently appear, that the ſaid Licburn- Commiſſioners had no 
juſt, reaſonable: or /afficient cauſe to compell the Petiftoner to 
#hibit: his ſaid Title to them; and for his not ſhewing it; to 
communicate him: and the Law expreſly allows the Appeal | 
n this caſe; In non exhjbendo contumas appellans auditur ; Pand. 

l. 4. tit. 1. c. 28. Socin. Jur. Reg, 104. u. 3. Durand. Sec. l. . 


Wniſhoners. Sentence, as it aroſe from. their own-miſtake of 

me Law concerning the ehibition of Titles; (ſuppoſing that 
they had Juriſdiction of the matter, and had proceeded —_ 
im orderly). and therefore this Appeal. was made to ſuſpend. 
hat erronious opinion, left other Viſitors hereafter might ver 


ation. or conſequence: of the ſaid Sentence. 1 
An Appeal lies from the Sen tence or Decree of R 
ication given by Eccleſiaſtical Judges, whether they be Or- 


ieir: ſubtil diſtinctions ſay, that ſuch Appeal hath only a de- 
vluive; effect, and cannot ſuſpend that Sentence: and that 
neiknerg, the be be unjuſi 
d-udgautelam before fis Appeal can be admitted and heard; 
hat. de May merit by —— and patience and that Ee. 
ical Biſcipline and Cen/ares. may become venerable, and 
nc ine Arn; of che Militant. Church may be feared, and = 
D oh Sword, Macro Epiſcopalis, the: power of. the. 
LI N be more reverenced ,, and that this Sentence carries. 


* execution e as N Innoc. the 3d 
*  afore-" 


p 4504.1: 3. for the Petitioner's Appeal was from the ſaid . | 


im upon that or the like account; which would be the ex- 


lineries. or Delegates : altho' ſome. Popes and Decretiſis in 


ly excommunicated, muſt firſt be abſol- 


gloſ. r. in ſin. & I. 1. tit. 6 c. 3. in caſu & gloſ. m. And this 
is alſo the Rule of the Civil- Law; Cogi poſſefſorem ab eo, quz * 1 
expedit, titulumi ſuæ poſſeſſionis. dicere, inci vile eſt; Cod. l. 3. tit. 
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afore mentioned wrote in is Decretal to the Biſhop of Ely in 


Extra. De app. c. 53.Se&.2:& gloſ. d. And ſome Popith Church. 
Lamyers further fay in this matter, Appellari non poteſt ab ex: 
communis atione, quia Chriſtus ligat, à cujus ſententia non poteſt ap- 
Pellari, 1 1. fl. 3. c. 3 1. gloſ. I. But the ancient Canons of the 
Ohurch and common reaſon ſay, That there is no difference 
in this caſe between the ſentence of Excommunication and 


other Sentences, for a juſt and lawful Appeal lies alike from 


them; and this is the opinion of many learned Canoniſts; 


Extra. I. 2. tit. 28. c. 53: gloſ. d. The Great Speculator afore- 
named ſays, Appellationem # ſententia Excommunicationis tenere 
fine Injuſtæ cauſe expreſſione, ſicut in appellatione 4 ſententid dif- 
init / va comingit; Durand. 1. 2. p. 846. n. 2. And the ſaid la- 
nocent ſays, That if the Appellant propoſeth before the Judge 
ad quem that he was Excommunicated after his Appeal, or 
that the ſentence of Excommunication expreſly contained an 


fore any cautionary abſolution; for if he had done no fault, 
he needed not to ask pardon; ubi quis proponat ſe poſt appel 
lationem legitimam interpoſitam excommunicatione notatum, vel in 
forma excommunicationi⸗ intolerabilem errorem fuiſſe patenter ex- 
preſſum, in his caſibus ad probationem eorum, etiamſi abſolutionem 
non perat, debet admittii; hich is made part of the Canon- 


Law, Exits. De Sent. Excons:\c.'40. Set. 3. And Innoc, the 
45 in his ſaid celebrated Apparatus Expounding this part 


of the Canon-Law, ſays, That an Excommunicated perſon 
may profecute his Appeal as well as if he had not been Ex. 


communicated ; and if he may not obtain a Commiſſion of 


Delegates upon his Appeal, and thereupon proſecute it from 


a: ſentence of Excommunication, to what purpoſe ſhould” the 


Law allow him to appeal; as it does; fays he, from that Sen- 
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tence in the like and alfo in different caufes : Audjendus ef 


* 
i 
* 


esrommnnicatus in port eee ſicut non excommunt- 


carar; Excommunicatus non ſoldtn poveſt - proſequs appeliationem 


eanſe' pro-qui 'excommunicatas-eft, ſed enam peniut dium: 
: Hes Fei ſe etiam dive fam 


reciale oft in appelBatione, us ' excommunicatus ipſam proſes: 
222. damitterer ; If Tone. f. 122,124, 158. And the Canon! 
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Law, in allowing the excommunicate te appeal; ſays Gun. ; 
excommunieato quando in cauſa abſolutionis exiſſit, non ſit juſis 4 
deneganda ſententia, uec interdici debet eidem appellationis re- 2 
medium, ſi contra Fuſtitiam condemnetur; Extra. I. 2. tit. 25. c. 5. ; 3 e <A 
Cuilibet excommunicato defenſionis anxilium competere dignoſci- 
tur, Idem Ibid. c. 10. Pretextu excommunicationis oppoſite 4 pro: r% ͤ 
ſecutione appellationis non debeat quis eæcludi; cum omnis legitima” - 1 
defenſio excommunicato in Judicio teſervatur, Ibid. c. 11. Valet 
Reſeriptum impetratum ab excommunicato ſuper” proſetutione appel. . | 
lanionit; quia nihil Excommunieato appellare prodeſſet, ſi non poteſt 
c. 14. In that Primitive and Great Council at Sardis d. D. pm 
351 the 27 Canon ordains, That any Pregbyter, being | 
excommunicated by his Biſhop, ought-to appeal 'ad Epyſropos 
fnitimot, to a Synod of neighbouring Biſhops, as to 4 Cours of — 
Delegater, who were to examine and. determine the matte; =_ 
and thoſe Superior Judges were bound, upon the Partys P:: 
tition, to admit the Appeal; nom oportet es negari nudiomi um 
rogami: and this Canon is recited. in the firſt and alſo in the 
| ſecond part of the Body of the Canon Law, with this remark 
in both places, Secandum antiques Canone, quilibet *Extommu- 
nicatus audiebatur; qui volebat ante abſolutionem probare ſe injuſte 
excommunicuum, Decretum 1 1. J. 3. e. Fre 8 
tit. 39. c. 40. Seck. gl. f. The 2444 Canon of the Council 
alſembled at Mzlcorum ( whereof St. Auguſtine was Preſident: 
| decreed the like method of appealingʒ but inhibited any appel! 
to be trade to Biſhops beyond Sta z 2 f. 6.c. 35. & 13 
c. 34. And tho? it was faid in Moors Reports, caſe 1089, %j,ꝗ/ 
_ the” Appen might ſuſpend the Stnrence, but it did not ſuſpend be 
 Excommunication given by an Eccleſiaſtical Judge; as if, ac- 
cording to the old Popiſh Notion afore- intimated. Exc om- 
municàtion carriec with it invifibſe executien: whereas the 
Expoſitors of tie Caen Law in this Point fay; That chis is | 
no reaſon; why.an Appeal thay Hiby 118 OAT a7 ee f ” 
_ cation, for an"appeat ties from un Ectfefialfical' Execution, © * | 
if it be exceſſive; and likewiſe from'an'AbBbluyſon; granted © 
iw en excomiltinicared:perſon-without TitiſhRion : iD thele 
ES. © erp no gn "nth caſes, 
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cated 
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r-ſentences of deprivation and: ate; 


. „ 


2 Judges of Appeal do confirm or reverſe thug. Ex ö 
117,3. ½ 31. al. tb. . EIA. l. e 


. 33. glad. Abd the, Modern, Civilians and. Canons do. 
declare that the Excommunication decreed. by. a Judge is l. 

. pended. by a ſubfequeat. Appeal, or at leaſt the deniucration. 
of Excommunication is ſuſpended by it: £orcommunicasio fuſe 


2 penditur per appellaßtionem e abteut A, dicam gui. 


& N Decreiifte ſententiam, Rn ations trabere ſecum ex- 


_ ecutyonem 5. Cod. 1.74114 86-4. gloſ 4. 


Part. 2. p. 407. Piaſec, Prax. 2.329. Garcias De Benefic. part. 7: 


. 110, 114: Lanceliot. De Antent. p. 197: u. 12, & p. 223. 1 25: 
- A 5 aforet mention id Reformatio Leg. Eceleſ. De Appic. 58 & 
ed theſe Rules to be made Laws for the Church of 


. and beland, Mz. Ss-Appellatio fuerit interpoſtta, priuſ- 
excommunicatio ft denunciata, denunciationem ejus. impedit : 


„ 


© excommunicari appellet extra jus 
dicium, & fuſpendit Fariſdittionens. Judicis: ſed poſt grauamen 
inflictum neceſſe ell oppellare.. And lince. the Reformation of the 
2 Popiſh Laws, It has been the daily practice in 9 
urts⸗ 10 appeal from unjuſt Excommunications ; And the! 
1 Jadge of the Appeal, upon proof of the injuſtice of the 


1 eee Timens ini 


_ : Excommunication, :doth condemn the party (who procured 
the Excommunication.) with. full coſts. of 929 LEP peal | 


andi alſo of the Excommunication 3. and. t 
|  nulancezof the; 9 7 uſe.; Fraun umu 
a ba eee fan 


obtin 
7445 


* 


7 
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Navgr.Conſi|.tom.1:p.140. &. 
tom. 2. 5. 245. Panortnz Rejol. 5. 46, u. 16.Zerole Prax. Epiſe.. 


lon tenet Excommunicatio. lata 50/1 appellationem. Judlici alem ve 
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467. Fleta. l. 6: 6:45. Fitæb. NB. n. 64. F. 2. H. 6. f. 25. c. And 
therefore much more he may enjoy his Benefice, during his 
Appeal, notwithſtanding the ſaid Excommunic ation. 
There is indeed a reaſonable diſtinction to be made in Sen- WD 
tences of Excommunication and in appealing from themen 2 
Some Sentences of Excommunication are awarded by tie 
Law for great crimes , and ſome given by Eccleſiaſtical Judges 4 
for contempt to their Court or orders; and accordingly Ap- 1 
peals are made 4 Canone or ab h:mine, By the Engliſh Sta- | 4 
tutes of Articuli Cleri & Circumſpect? Agatis enacted by K. El. 
2d. for laying violent hands on a Clergy-man; and by the _ 
Statute 5 E4, 6. c. 4. for ſtriking in the Church or Church- 
yar®$, the parties were excommunicated iſo facto, br which 
is all one, Igſo jure: and by the Statute 9 Ed. 2. c. 12. - a 
Clerk may be excommunicated for contumiacy ; and by the *© + 
Statute 2 Ed. 6. c. 13. a man may be excommunicated for 
diſobeying the Sentence of an Eccleſiaſtical Judge in cauſe | 4 
of Tithes. The Sementia excommunicationts lata muſt be ju- _ * nn 
dicially declared in Court; and the party muſt be legally cited _ = 
thither to hear that declaratory Sentence; and to ſhew a ra- 
tional cauſe, if any he can, why the Sentence ſhould” not be 8 
ſo declared, and afterwards denounced in his Church: ſo fays 
ynm. p. 298. gloſ. e. It was ſaid by the Juſtices 41. Elis. B. R. 
1. Cyo. in Kylley's Caſe, and in Moor Rep. c. 1127. That in ſome 
caſes the party might have good cauſe to beat the Clerk; poſſibl7ß 
in the caſe of ſe defendendo : but unleſs the beating or ſtriking 
be notorious,  mult-be proved; and if the fact be denied; and 
not proved, the Judges may declare the Law amiſs; in which 
cale an Appeal lies, as afore hath been proved. And this 
Appeal perhaps may have only a devolutive effet# , becauſe the 
. preſumption of the Law and for the Judges lies againſt it. And 
therefore the General Council of Ba in their 20% Seffion - 
declares That no Chriſtian onght to avoid conver ing wih an er. 
communicated perſon (who is not yet denounced) unleſs he had - 
notoriouſly incurred the Sentence of Eætommunication pronounced 
by the Law, Nift conſtiterit aliquem ita notorie excomminicationis © 
ſententiam ineidiſſe, quod of tergiverſatione hana : 


— 


© + 
. = 5 
; L 

> 


a Pd : x 
$; E : 


- 4 — „ - * TY, N * e 
7 a — * 


Done. Tom. 8. p. 60; Is dubuf calſſbus terfemiur toirare em. 

 munredior, Prima, quando quis eff publics percuſſas Cierici: Secundd, 
quando fit py My lenunciatut; & bec eff communis opinio moger- 
worum; unde quis ſciens aliguem efſe excommunicatum, ii in his 
duobus caſibus, non tenetur eum etiam hereticum euuare; Zerol. 
Prax, part. 1. p. 3 14. But where thoſe Judges take cognizance 
of an Ordinary Eccleſiaſtical, Cauſe (vis. the non exhibition 
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of a Title, non-payment of proxy-mony or detention Tithes, 
as mention d in the faid Statue 2 Ed. 6. c. F 3-) and they . 
commiluicate the party for not obeying their decree to pay the 
Tithes, which poſſibly he had CM hich he. was not hound 

_ to; pay, or the debt was not legally demanded or prove on 
dim; in this caſe, #655 party being grieved may have a ſuſpen(ve. 
Appeal, as well from the Sentence of Excommunication, which is 


al, or definitive decree made 
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"2. 
Hen, that — reverend Judge, in his Not ure  Brevjw: 1. 64 
Cammon-Law in the like caſes) ſays, 
| d in ihe Spiritual Gas. or the Bilbop ſues 
or. cites 7555 Ex cio, and excommunicates him, and certifies the - 
ſame into Chancery; and thereugon. a Stgnif. is awarded unto the 
Sheriff to apprebend him, aud afterwards the Official by Letter: 
doth certify into Changery, that the. excommunicated man had ap- 
grated from: that Sentence unta the Superior Court; upon this Ge 
els the Court of Chancery will iſfue forth a Superſedeas dive - 
fed io the Sheriff, reciting that+be man had appealed, and cem 
manding the Sheriff not to apprebend him pendente appellationis 
negotio; and and that the Appellany, proving in Ghanzery the _ 
ments of bis Appeal, and alſo: bis diligence in Proſecntivg it, may - 
have 4 ſpecial Scire Facias, margin 


municated ae w. ot the Siguf, Again him, oy appear in Chan- 
or if he was in cuſtody, min he may not be delivered pendemte a 
f Will b 


Nlanone; ſeeing therefore the Court of Chanc e 
2 an Feel Rd AK 3 


Common-Law. take fo. much notice of, 

peal from a ſentence of Excommunication as by Sy 7 
and Scire Facias to ſtop the force of that: Sentence, A bei 
tioner's faid Appeal may be ad mitted in Officina Juſtitia, n 
that part. of the High Caurt of CGhanc [ 1 whence dom. 


mitlions of Delegates upon Appeals go. 
A Sentence ot 'Excommunicatjon, e a Judge, of 

(a5 the Canoniſts {peaks} ab heine, can fps given only” hs 1 

contumacy or contempt to his order or ary opmion;; and 


how often and grievoufly may men de wif aken In their opi- - 


njon?and'/how many pretended nes, ia no contempts! 
and how 4heny+commands - A | 2 The . 
ar "= 


Fo ar tield 4. D.ix x64:by Oba v5 


of Trelajid bad reſentstiver, Lim. g 
that chie Subjects hould not hey thoſe"! ny who Be 


* ; the le 


9 05 ere the 


what the Bum ball nat allowed them; and that i 10 Sentengs 
or Ereommuniennon, Suſpenſion or Incerdi t 17 2 8 
inſt the Subject 0 jure 
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nt was excommunicaied; and alſa * 2 ecm · 
cery to ſhem cnuſe m Fu the ſaid Appellant bond not be apprebended, 2H 
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,, cumwiſtant, "gy: 
mant alta finiten & nimerindeter minatum, n wifitantes 
, . quan Ecelefrarun velle 
Fo © conſervare flatum, del ſulutem'quayere attingarums,” Buod fi contre 
ate pttentaverint, ſubdus cis non pareamt in bas partes. lata: 
etiam hujuſmodi octafione Excommunicationuin;*ſuſpenſiouum c 
in terdicti ſententlas 1% jure decrevimus eſſe nullas: Othol Cen 
Fu. git. 18. 5. 114. And the gloſs on the place ſays, Minn 
FPerxelali noſtri tewporis haue ſalotem haberent in intentions l And 
further notes, ſub4itus licils refiſtat ſaperiors-in ſuo-officia exrants, 
I bid. 51 608 And thus the Provincial Conſtitution of Cant. 
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of 


vjfitant, gravare 


(ben the Pott ine of | Paſſive Obedience and Non-Reſiſtance-was 
## high vogue) decreed that Red ors and Vicars were not bound 
to obey, Biſhops, and their Oommiſſaries, when they directed 

primary Citations to them in cauſes of correction; Si hujuſ- 

modi citationes primariæ Rector thus, Vicariis: aul Prezbyteris de: 
| | mandentur, 1pbs ſuper + his partre minime \ teneantur ; ſed cita- | 
" . » #ones apſe primariæ fate per eos, ac eminde ſubſecute cenſure vel 
proceſſas ſuit ipſo jute itriti & inanes ; Lynm. pi 91. Whereupon 
Lynwood ( who was then Chancellor. tothe Archbiſhop. of 
Cant. and Privy Seal to K. H. yt A. D. 1422:) in his g J. 9: 
ſays, Habes hic unum caſum in quo fuld itus non tenetur ohedire 
wandel ſur aperiorir: allum caſum habes, ſi mandatum verg at 
in periculum auimæ; the Biſhop's Injunction is to be diſobey d 
wgenfit endapgers the Soul: as for example, If the ſaid L, 
3 ban Comm Here ſhould cemmand the Petitioner to make 
Oath that he had uſed his utmoſt endeavors ſo to find out 
bis Title to Inis Prebend, as to have it raady:to produce it be 
fote ther, whilſt he knew that the Oath: would. be ſalie; be- 
cauſe he knew. that the faid Title was loſt from him long be- 
fore theſe Commiſſioners were appointed (therefore he could 
not, and did not uſe any endeavors to find it 0 as-te produce 
F. before them) It would have been eee a 
pole that Oath, and damnahle in him totake it. The, 331. 
of. the 39 Articles of Religion ſays, That 4 perſon it excom: 
municated who” 45 4 44 © cat off From the unit of the. Church; 
- The 4% Cao bf ene Church of Trejandfith, het even for 
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notoriout contumacy, or notable crime; the Excommiunication muſt le 


lawful; and the Reformatio Leg. Ecd, De Eucem. c. 3, ſays, : 
Non debet Excemmunicatio miuutis in deli fis verſati, fed ad her- 
ribilium criminum atroctatem dam uenda eſi: Exe muunicationis 
- acerbitgs nunquam expremi debet, niſi cum homines in ſceleribus 
ohduruerunt. The 56th Canon Ex Conc. Meldenſ. Nemo Epi ſcopo- 
rum quemlibet ſine certa & maniſeſid peccati causa communione 
privet Ecrleſiaſtica, nec niſi pro mortali debe imponi crimine, et il! 
qui aliter non potuerit corrigi, 1 1. 4. c. 41. Nullus Sacerdotum 
gachquam rectæ fidet heminem pro parvis et levibus cauſts 4 com- 
. mnnione ſuſpendat, preter eas culpas, pra quibus antique Patres 
arceri ab tcelefia juſſerunt commettentes, Ex Conc. Wormenf. c. 13. 
11. 9. 3. c. 42. To cut a man off from the Communion of. 
the Church for a #:fling cauſe, is to do as the man did in the 
Abolague, who Efpyinga Fly on his Neighboux's Forehead, went 
and put it of with a Hatcher, and thereby ſtruck out his brains; 
as the moſt ingenious, learned and conſcientious Caſuiſt, Dr. 
' Tx/or, ſpeaks in his Caſes, p. 616. And he likewiſe ſaith, 
It is 4owourable to the Church that fuch an excomm̃unicating 
Prelate be refed to his face; Id. p. 614. And the Tempo 
tal Judges ſay, ſuch ſumingtious made againſt the Laws of 


num, Heb. Rep. 156. they are unlawful and void- acts, and a 
Prohibition lies in the caſe; that is, che proceedings and ſen - 
tences of Eecleſiaſtical Judges are as the imermedlingi of pri- 
vate men, where the cauſe or power of their Excommunicating 


And even the High Commiſſioners in their proceedings to 
Excommunication muſt obſerve judiciary order as firiffly as 
any Ordinary, Gro. Eliæ. c. 742. Hetl. 132. March. Rep.-40. 
tences of Excommunication to Queen Elia. in her High Court 

of Chancery for a Writ De Excom. Cap: as the Judges ſaid in 

ä 4 Uuſt.3 25. Dyer . 2. Bulſtr. 18 7. Therefore the Subjects, = 
being grieved by their unjuſt Sentences of Excommunication, 
might certainly appeal from thoſe: Sentences ta the Queen in 
her ſaic Court at Chancery 7 a Qummiſſiin af Delegates 


(where - 
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the Realm are bruta fulmind, mive jnermes,- & idola cunteſſio - 
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is wanting; Dr. and Student. D. 2. c: 33. & Lab. Ken 174 © 
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2 Brownl. 6,8, Theſe Commiſſioners might certiſ) their Sen- 
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5 | (where the clan app. remota Was emitted in their cmi 7on) out 
and doubtleſs there a Commiſſion of Appeal would have Lau 
been granted as a common right and due by juſtice; for in the the 


aforementioned Great Oficę of Juſtice there ſhould be no re- I how! 
| ſpe of perſons, In judiciis uon eſt acceptatio fer ſonarum, Jur. 2 
"hy 12. There juſtice is to go uprightly with a cura Lex, ad- 
mitting the appeal of the Excomqmunicates againſt the Com- 
miſſioners as readily as the Certificate of the Commiſſioners 
_ againſt 1 the Excommunicates. . -_ - % bosse 
This matter of Excommunication is of great moment, not | 
only to the Petitioner, but alſo to the Excommunicators ; ſup⸗ 
poſing the faid Lisburn- Commiſſioners by vertue cf their 
Commiſſion had the ſpiritual power of the Keys'i in binding and 
loeſing; tho'' perhaps this be againſt the opinion of ſome 
Judges, Hob. 148 and 3. Bulſtr. q. and the Reform. Leg. Eceleſ. 
de Excom. c. 1, 2. and the Engliſh Divines quoted by Biſhop 
Siillingft. in his Diſcourſe on the High Commiſſion p. 13. and 
Archbiſhop Laud in his Hiſt. p. 75 and the 5815 of the Ar- 
ticles of Religion agreed upon by the Church of Ireland in 
Convocation A. D. 1615. The e of Excommunication 
is the'greateſt puniſhment which the Church can iuflict on the 
greateſt Criminal, and therefore not to be infiifted for a ſmall 
or no fallt, as the Temporal Judges ſay; An Excommunication 


is Taditio Diabolica; and being ſo great a puniſhment i it ought ¶ nicator 


not to be impoſed upon ſmall offenders; Poph. Rep. in Brabiu's MW order; 


- Caſe, And thus the Canon-Law declares; Excommunieatio WM munic 


micro Epiſcopi dicitur, & ſpectat tamtum ad officium Eyiſcopale ; ¶ a mon 


_ eſt pena qua in Eccleſia nulla major. eſt; & von debet inflige to be + 


F 


175 18 en 1 8 0 1 is PO 8 nn proceed 


pro levibus criminibus ; 25.9.3. b. 17. Epiſeops, qui facerdotal; mo- party « 
deratione. poftpojit ta, Innocentes' aut mmimis” 'cauſss culpabiler ex- the Su 


communicatione preſumpſerint, à vicinis Bpiſcopis ejus a iam in 
 Hlteris moneantur; & fi parere noluerint, communio ibis uſq; ad ſhews, 
tempus Hnodi a 7 Epi ſropii Aenegetur; Canc. 3. Conc. Aga - the un 
thenſ. 11. 3. 3. c. 8. The Canon Law. likewiſe declares tl a0 munice 
the Sentence of Excommũnication given by an Eccleſiaſtical demne 
Judge muſt have theſe three requiſites, otherwiſs the Sentence ¶ to an 


pu Hiſha ha 
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PR >. (59) 


out of a good intention, for a juſt cauſe and by due order of. 


Law. The General Council of Lateran afore mentioned in 


the 471% Canon ordained That no man, Ordinary or Delegate, 


ſhould: preſume tu excommunicate any perſon .withou t a previous. 


campe tens admonition ; nor go to excammuntcate him witheut a 
manifeft\aud rational cauſs; Sacro approbante Conci 1¹⁰ prohibemug 
ne quis in aliquem excommiunticationls [ementiam, niſi competenti 
admonitione præmiſſa, promulgare præſumat; Ca veat eliam dili. 
genter, ne ad excommunicationem cujuſ quam abſque manifeſta '& 
rationabili cauſa procedat, Extra. De Seni. Excom.c.48, And the 
Expoſitors of that Canon ſay, Sententia Excommunicationis tri- 
bus modis dicitur infuſta, ſc. Ex cauſa, Ex animo, et Ex ordine; 


Lid. gloſ. e. Item, Ordo et cauſa in hac Excommunicationss ſenten- 
tia ſervanda ſunt,” Ibid. gloſ. b. And the Decretal enjoyneth al 


Biſhops to treat their Clergy as their Sons or Brethren, and not to 


excommunicate any of them withaut the obſervation of juG- 


nicator, tho his ſentence was juſt, „I he proceeded without the. 


the Superior Judge; Cum non levis fit culpa tantam. mnfligere pe. 


? 


vam inſonti, Extra. 1.3. 1it. 39. c. 48. And the gloſs on-the place 
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| flog of he ge bar the expreſs Rule of hemmen lan. 
Dum indiſcrete hoc agitur, Sacrilegii facinus incurrunt; e d 
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precipites' quaſs ad emendendum ruunt,. ip quoque mulid Reg 
-deterigs cadunt, 24.9. 3. c. 5. And the Canoniſts in ther e. 
mous Comment De Sem. Em. (Which was approy;d by 
the higheſt Authority) reſolved that the unjuſt Excompmur 
nicator incurr'd the penalty of Sacrilege; and ſfhew'd. the rea- 


+ ſon, viz. becauſe the Judge by his unjuſt? Excommunication 


doth violate the ſacred body of the Church, from which 
body he ptucks away a member of it, and thereby he alſo 


robs God; Qui injuſè excemmunicat, tengtny pena ſacrilegii; quia 


vidlat ſacrum, id eft, corpus Ecclefie, 4 qua evellit membram ipſiu: 
injulle, et contra Deum; Sorin. fol. 289. n. 267, 268. A Chri- 


ſlian by his Baptifm'ts become a member of Chtiſt; mt the 


unjuſt Excommunicating Judge by his fentence of Excom- 
munication does, as much as he can, cut this Chriflian off ſrem 
the unity of the Church, and makes him a member af Sat han, 


as the Canon Ll aw ſpeaks; Evxcommmeicatus efi. membrum Lis. 


boli, hum. p. 262. gloſ. 1. & 11. 4 3. c. 30, 32. Ihe man 


chat is ro be excommunicated /as the Articles of Religion tay) 


muſt be. cut off rightly, r4e es joſßs; in a due ſolemm man- 


ner and for a juſt and great caute, ſuch a cauſe as deferves 


Excotnmunication; and this cauſe muſt be expreſſed in the 


ſentence of Excommunicatien; other wiſe the Decree'is a ful - 


- communicator; Þyjufe aliquem anathematizaus ſhi non u liit nocet, 
11.4.3. £:68. The Council held at Lions made. & decres (part of 
ie Canon. Lam in Seat. l. 5. tit. 1 f. 6.1,) declaring that: Exconangs- 
 nication;piven by an Evelefiaſtical Judge. is tobe us the comretbign 
" of a.Gboſtly Father,and as the wedrnine-of 4. ſpiritual Phyſitiqn oi 
che partys healthy ard not his deftruction Cuns madtrinalit % 
Excommunicatio, non mortulit; diſci plinume, uon eradit aus; cuuib 


vprcuſdeut Jude Ercleſtſtteus ut in ea ferouila oſlendus ſe praſequi 
_ excommunicationent in ſeriptir yroftru. & oouſunt excummunica- 
tous epreſiè confrribat propter uam e cαuuπν]“ꝭẽƷinio pleſeriate 5 
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| eu 8 the Eccleſiaſtical Statutes, as Marian. Sig, in he 
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8 quis autem Falls beiden conſbitut ioni s temerarius extite-i 


ris violator, per menſem unum ab ingreſſu Ecdefie & divinis of- 


fictis. noverit ſe ſuſpenſum; Gaveant d Fee offarum Prælati & Ju- 22 
dices uaniverſi 6 prædictam pæ nam ſuſpenſionit iucurrant; quum 
fi contingerit eos ſic Suſpenſos divina officia exequi, irregularitatem | 

non eff ug tent juxta canonicas ſunttiones, ſuper qua non niſi per 


ſummum Pontificem poterit diſpenſari : and this Council further 


decreed, That the ſuperior Judge; upon recourſe made to: him, 
all without difficulty reverſe that uncanonical Sentence of 


Excommunication, and he ſhall likewiſe condemn the Excom- 
municator to the party excommunicated ad expenſizs et omne 
intereſſe, et alias puniat animadveiſſone condigna ; Ut pena do- 
cente diſcant Judices quam grave ſit excommggnicationum ſententias 
ſme maturitate debits fulminare. And the Law likewiſe re- 
quires that the Excommunicating Judge ſhould have an ho- 


neſt mind, when he gives that Sentence; becauſe the force of 


it is taken from his intention; Fawn h ab excommu- 


nicationis intentione vires ſus, Sum. SHloeſtr. f. 252. U. 14, 


And that this Sentence of Excommunication, altho' it be 
decreed according to the ſtrict form of the Eccleſiaſtical Law, 


and alfa-ypon a ſufficient. ground, yet it is unjuſt and ought - 
to be revoked, if the Excommunicator did pronounce: it-out 


of a pique or on ſome by end, and not out of a true zeut and 
l:we of Juſſ ice; prout I. Bid & 171-36. 64. There is a late 


example of this in Barcelona A. D. 1695; where the Papal In- 


quiſitor excommunicated -ſeveral:perſons ; and they mould.not- 


declared aid in it ſelf as inflicted without: ſufficient ground; and 
his Catholick Maj Ry baniſhed the Inquiſitor for his unjuft 


Suppoſe ſuch: Judges by a former- Sentence had: ſuſpended 


aty ancient Prebendary from the office und Beneſce of 
his Prebend, Fer any juſt or certain cuuſe, and had 


intendicteil nim under pain of utter deprivation of this 
Prebend from performing any offite' although the 'fouls 


of his Paxiſfioners might call for it) and em receiving 


7 3 out of the , A on "reds 
needs 


be gbſolved,;bur inſiſted, that the Excommunication ſhould S 


Sentence; braut Gazette, u. 3159. publiſhed . 67 Au hority : x 
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t at ntumacy in him and 

dition made to him, and dajrigg lis 

Appeal from the: ſaid Judges and theingor- 

mer ncercertainhy the Superior Judge: upon his rexarti- 

nation of this Sentence. of Excommunication will declare it 

unjuſt, as given e mala animo; for what. gaad end could the 
laid Excommunicating Judges hae in ſepa e Clerg 

man (who. it aue of Chreſl, lot From 
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-Initex is Appeal in * (e ofggnating: 7 
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| fuſpendithe denunciation; which is the execution of that Sentence; 

/ and-abdicates'the * 


mentiord, and therefore the Reformed. Ecelepaftical Law in. 


reer days, That the patty, after be ii griered i the Sen- 


Bees the, Conouiſls ay, I the enen bob do 
— ang. ; the muſt pray 40 the Excommuttator. 


abſblsin z a 
5 J Mppellatro, liel non ſuſpendat ecimmunicegi 
wee, cy devoſvit cauſam ad [uper iore * 


mus non appellat infra decendium, ſola m 


ng are conmmaciam, e f valt 1 los, Price ſati:fgeiat y put 
decem Les Exevvmenicatus von poteſt appellari, nift per iam ue 
"rele Mars Sun 


 finplicem querel am poſed couquers etiam poſt decem dies, Extra. 


ppedlatle;'{oas ir fhall REver (ONE in rem judieatam, 
ab for un ubſolntion in favour of the Soul, e it is only . 


medicimal yet in other reſpects as to the principal. cauſ; , 25 


(chat the unjuſt BAcommunſcator may be puniſhed; that tte 
ee e be ſatisfied for the injury done to him that 
the charges awarded: againſt him upon the pretended contu. 
macy may beſtopt, that the coſis expended hy the ex 6 'n. 
cated perſon may be repaid; that the yryuſt Sentence may be 
bra ve thut the preſumption. for it may be e oh nie; 
nd der it may not be ehought he achte o that Sen: | 


within the ſaid. ren day aeris e or ; þ 
atut was given againſt him; prowe veg. fahr f. 292-1. 34 

347. &f. 2942-3. And they likewife adviſe that a ( tte 3 
man 22 of e appealed rem an un juſt and intoleralin erroniggs A. 
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t advantages: This Appeal 8 "os 


Juriſdi ion of that Judge; and Mews | 2 
-ftops his Certificate, and alſo the · Writ De Exzom Gap. as afore- 


| tation, muſt appeal from it. Refym., i nod. . 
e che be abſolved, he muff e fariſ- 


Exe Jett 0 . EE 
e Exvommunicutore ; tertio; ſi nou oppellat,nou p94 eſt amplins 


70197; 5 17 . 109. Excommunicalus ex: ct 5 x 4 
ait inf derem mien, paſtes non grind ane ; ſed per 
Ly. 3 
2 e b. 5. 8. H. And tho' 4 Sentence of . 6 


ier he knew 
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Tl: PY 5 bey 1 chat 15 hy ee TY Lhe ak Send 
Iawful, and yet prays abſolution, be ſneth; for by ſo deing | 
| he moch: Juſtice, Truth and his o- Soul : He tucitly con- ©, 8. 
feſſeth himſelf gui, when his Conſtienge knows, hie is Ia. tur. 
nocent in the mutter charged on him, and yet upon his Pray er 
he receives ſolemn abſolution from no fault. This is contrary 
to the Rules of the Church; Non eft perenda alſolutio, cum 
: ; ; _ fertur ſententia + Eaſe non ubſolvi quis defideret, qua ſe 
nullatenus per ſpielt ohligatum; 11-9. 3. e. 46. In the Decretals 
& Body of the Canon-Law the like caſe was reſolved by the 
e himſelf, Declaring, That if 4 man alledgeth before the 
OY Tudeges of Appeals, that he was excommunicated by a Sentence e- 
RE contalting intolerable error, they ought not to abſolve him; 
but to amis the proofs. of his allegatian, whereby it will ap- 
peut, Whether he want, abſolution, or rather decree that in- 
dbeeeli ne was not excommunicated; Au abſolutione indigeat con- 
ns vel denunciarus fr potivis. non ligatus;\Exma.1. 1. tit. 29. 
. 36. And the fame Pope, ui. Tunocent the 3d (who by his 
Gon ons and'Decretals, made in the afore-mention'd Council 
4550 ſettled the courſe of the Eccleſiaſtical Oourts) re- 
m Wes din . dap moms els thePoitoners 


8 418 Fade the Vateneg ef rb aas un 3 
55 he ; Si notorium exiflerit'q b m¹ ,mü Epi ; 

OO fiiextt vel ee, Enron th ar #bUitus bhepive, lac 
 ſequontiimi'® 54 coneiber ſuldlitin ſegiuimi provocaſſe z gude 

A ſuperior poteft"declurare Tabdivam ear je gang extias ſe -aunthe-: 
pre one ee 3 u e. 54. The. adgesiof 
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judgment of the Father 8 the Saeed e / 
e in the be peru of of the Canon Lam, A 
ee e e ven hum: condemnat,y, 34. 4. f. 
c., z Si quis ap re! 7 Heio eorum, qui preſunt boclefa, wept 
tur 94 1 mttetur L e n Fa erit 'ut-. eh Ione, exire, 
nile Har in £0, 9004 uon rec 10 h bominibus -vjdetur 
expulſ; ws 0 Et ita 4 fu, at interdum 2 
e ile, qui. forts. 57 4th 5. reteners viderur, c. 7. 299 
copus non alligat. £05. J.  inſorres ſunt, uec yew? led tro 
officio ſuo, cum peccatorum varietate, andietit, ſeit q g, lig and¹ 
u, qui ſalvendus. id. 4. 44. Qui nocet (ait Apoſtolgs) Heri piet illud 
quod nocuit: Cæpiſii habere [acres tuum tanquam-Publicanun, * 
ligas illum in terra; ſed ut jule alleges, vide; nam injuſta vin. 
cula dirumpit juſtitia: : Ei, qui temere judicat, ipſa Femeritasne- 
ceſſe eſt ut noceat, Bid. c. 48, 49. 454. Deum maledicitur qui mo- 
vibus diſſonam proferi Seueniow; Lid. c. 5. Eternum Ve inn 
ledictionis inveniet, qu 1 m alone malos tones dixerit capi p. 
Hie lig andi atg; ſolvendi poteſtate privat, qui. hanc pro ſuis Volan- 
tatibus, & non pro ſubditorum. moribus exercet z cap. 60. Judieare 


ſubditis. digne nequeunt, qui in ſubditorum canſis ſua vel odia wel = 


gratiam ſequumur ; cap. G i. Is, in quem Canonica non fertur\ ſen- 
tentia, pænam nou debet ferre canon icam, Bid. c. 64. And 
tho the Excommunicators, in pronouncing their Sentence, 
2 5 777 In Dei 3 and end with eee 
Ackitid id poſcente; yet iey give their Sentence contrary 
to Juſtice and Conlcience, for Exhibition mony & filthy lucre; 
for malice to the party, or to \gratify; his potent: enemies, or 
for any other corrupi motives; the ancient Canons, and the 
Reformed Laws of the Church do Deer 
nicators ipſo jure condemned, and to be grievouſly- puniſhed 
by the Judges of A for thus the Canon in Cnc. Lagd. 
Cum eterns tribunal. 25 dig. ws reum non habeas, quem i 
Jaden condemnat, coe. Sext; l. 3. fit. 14. ce is made as 4 Law in 
matio Leg. Eerlel. 7 which ordains p puniſhments 
| naß Judges, Delegates and ——— Luis enit Fh- 
dex;Ordinative e la, Delegatus, couina couſcient tam es contra 
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per ſordes in judicio fecerit, per aunum ab executione ' officis nd: him 
verit ſe remotum, 2d æſtimationem litis quam læſerat nihilomi- BY fra 
nus condemilatus * Aid this Rule is practifed in the Eccleſi. 
aſtical Courts, 8. an miquites aut nullitas uſa ex proceſſo tranf. - 
miſſo apparere poſſit, appellans gravatus obtinebit ſententiam comra | mad 
Judicem cum expenſis, et equitats admodum conſentaneum eſſe ſhou 
videtur ut Juden ſubeat penas et ſolvas expenſus, fi injuſt pro- tenc 
ceſſerit, etiam in caſu quando promotum ' voluntarit fuit officium | 
ejus; lice} enim iniquum aliquod' 4 Judice petitum fuerit, Fudex 
tamen equum decernere debuit; Clark. Prax.tit. 25 1. And tho 
the Appellant, who was unlawfully excommunicated, may be /o 
much à Chriſtian as upon His appeal to forgive the unjuſt Ex- 
communicator as for his own private intereſt of coſts & dama- 
ges, yet if he be a Clergy- man, he cannot renounce his appeal, 
nor the proſecution f u, nor the Decree thereupon given. for 

his Innocency, his Reputation; and the honour of his Function; 

but above all, he muſt do al be cun that the unjuſt Excom- 
municator may repent for his Sacrilege and Sin as aforeſaid, 

, " rhat bis "Soul may be ſaved; for without Repentance he can 

. . never obtain Salvation ; and he cannot repent, whilſt he oppo- 
- _ fath the Appeal, ibe Examination, and Retracration of his fnful 
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Sentence of Exc] muni cation 
here needs little or no more proof, befides what has been 
ſaid in the foregoing Paragraphs, that an Appeal doth immed:- 
"ately ſuſpend the definitive Sentence of Deprivation given by 
Eccleſiaſtical Judges, Ordinaries or Delegates, in Eccleſiaſtical 
cauſes of ordinary eognizance in the firſt inſtance: But it is ne. 
cebſſary in the Petitioner's caſe furtfler to int upon his Appeal 
zs having a ſuſbenſne effet; ſince al 48s made by any perfons 
after the ſaid Appeab and prejudicial to his right and intereſt 
in his Arctideaconry or Prebend were Auentates, Nullitiet and 
. . puniſbablez The Petitioner (upon the ſaid Lisburn Commiſ- 
Foner's giving their pretended definitive Sentence, depriving 
him of his: Archdeaconry: and ſaſpending hich from his Pre. 
bendas Mreſaid) inſtantiy viv voce prote ſted againſt the ſame, 
and entred his prozeſtation apud acta, and made His 2c Ap. 
en 
1 N ö . Te UT - 3 
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him and from their pretended Juriſdiction over him; and in- 
fra decendium he duly interpoſed: his ſaid Appeal form f 
La with. the demand of Apoſiles., which appeal was exhibited 
before them. in Court, and which they accepted as exhibiredand  - 


tence, during the Petitioner's ſaid Appeal, and in his ab ſence, 


-vuper but as fil Archdeacon and. Prebendary ; and thereby 
they /equeſtred all the Tithes and other profits of the ſaid: 


a $f 
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made an 4t# of Court thereupon to deliberate-whether they 
ſhould admit it; and within twenty days after their ſaid Sen-. 


and without any Citation made to him, they gave and publiſhed 
ander a public Seal, a Sentence againſt the Petitioner, not as 


Archdeaconry and Prebend upon pretence of his non-αο en 

of proxy mony and other Fees as due to them and their noble FE 
office; By which publick Act they ſhew'd that the ſaid Appeal 

was ſuſpenſive ,. as the common Lawyers ſay in Dyer's Rep. 

346. and Watſon p.39. And the Temporal Judges have further = 
reſolved, That a Clergy-man, being deprived of his Dignity, . — _ 
Prebend or other Benefice by the Sentence of an Eccleſiaſtical. DE. 
Judge, is ſtill Incumbent, upon his Appeal made from that i" 
Sentence, until the Sentence be affirmed: by the Superior = 
Judge, Dyer 105, 240. Gro. Eliz. 684. Cro. Jac. 33 5. Palm. 412. = 
Hob. $3. 2. Bulfir. 182. 3. Bulftr. 72.. Goldsb, 119. Davis. 73. thy 
'2.Jonet 67,210. 2. Fentr.42,43- Doderid. Lect. 14. Co. 2. Rep. 18. 
4 Rep. 75. Rol 's 1. Rep. 226.RolPs 2. Abridg. 223, 3 Mod. Rep. 
285, 333. Hugh's Par ſon : Lam, c. 17. 2. R. 2. 4. imp. 143. 20. 
H. 6. 25. 12 E. 4. 14. And the Statute Artic. Cleri does im. 
ply that an Appeal /u/pends any. force of a definitive Sentence; 

10. E. 2. Art. 6. Si aliqua cauſa coram. Judice Eccleſiaftico ter- 
'minata, nec per appellationem fuerit ſuſpenſa; prout Lynw. Append. . 


fore: mention'd (to whoſe Opinion the Secular Judges in their: 
Reports give great: deference, and he is our Oracle in, the 
Canon-Law) That. an Appeal preſently ſuſpends or extin- - © 
guiſheth the: Sentence of | Deprivation given even in criminal 
eauſes. Appellatio legitim inter paſita non. ſolum ſuſpendit, ſed 
extmmgit pronunciatum; Reſervat ſtatum. appeiamis integrum*; 
miami de crimine capitali fit damnatus ; ſuper crimine dam. 


_ . | 
, * 


natus appellatione fecuta, uidetur non damnatas: Pendenie 
1 5 appellatione appellatio exting uit ſementiam & jus effectum 
tam in criminalibus quam in civilibus cauſis, *Lynw. p. 166, 107. 
And this ſuſpenſive effect of an Appeal is expreſly allowed as 
a Rule in-the Civil and Canon-Law; Communis utriuſgue Ju- 
. 11s Regula eſt Qòd atteutata appellatione pendente veniunt revo- 
canda, & quod Omnia Jura clamant appellatione pendente nihil 
eſſe innovandum, Larcellot. de Attent. p. 182. n. 78. And 
this ſuſpenſive Appeal has three notable effects, vis. Firſt, It 
ſiecures the Appellant in his Eftate ; Secondly, It ſuſpends the 
Sentence of Deprivation, and alſo the Juriſdiction of the 
Judge, who gave that Sentence ; Thirdly, It extinguiſheth the 
Judgment; and is ſaid to be an Antidote againſt the venom of 
that judge; Triplex eſt Ratio hujus Regule; Prima, quia appel- 
atio conſervat ſtatum appeBantis , Secunda, Appellatio fuſpendit 
ſentemiam & Furiſdictionem Fudicis à quo, Tertia, Appellatio ex- 
 #inguit judicatum, & dicitur theriaca adrersus venenum, id eſi 
ſententiam Judicis a quo, prout Id. Lancel. p. 18 2. n. 80. Appel 
atio extinguit pronunciatum quatenus præterita, & ſuſpendit qua- 
genus futura reſpicit:;; Id. p. 184. n. 114. And the Appeal, being 
exbibited before the Judge who gave the Sentence, is of ſo great 
power (whether he reads and admits it or not) that it extin- 
guiſheth even the preſumption which otherwiſe would be due 
to his Sentenic- as juſt: This is the common opinion of Giviliant; 
Id. n. 110, 115; and/ that the Appeal is more to be favoured 
than the Sentence, becauſe a preſumption lies for the Appeal 
in favour of JInnocency, Ibid. n. 118. And the Canoniſts like- 
wiſe ſay that he knþws nothing of the Law, who does not 
know that a Collatiqn or Inſtitution is void when it is granted 
upon a Sentence of Deprivation, which is ſuſpended by an 
Appeal; Hanc Regulam Juribus & auttoritatibus comprobare 
ſſiuperſlaum eſt, cum hec apud omnes etiam idiotas fit trita & 
 19uaſs pro adagio uſurpata concluſio, Inſtitutionem factam aphe lla. 
-#fone pendente haberi pro attentata, Id. p. 182. u. 79. Depoſitss, 

| qui 4 ſententia depoſitionts appellavit, pendeute appellatione officinn 
ſuum exercere poteſt; quia depofitus, qui appellavit, non dicitur 
_ depoſitus ; etiam excommunicatus poſt appellationem non tenetu 


; — 4 * & 
_— « 1 | 
/ par J 
. « I ” * 


* SD WS — w_WT 9 


* * * „„ 


"IF | 
4 1 1 1 * rm mg P N 
— Oey N eum * 
1 * 8 a” Y 4 
4 bs 1 * 2 + On * N - _ * 
g * ö % = 15 . IN 2 5 5 N 4 N 2 9 2 by Ss | . 
. * 4 F x ” 97 ” 7 ö £ 7 * 212 * f . D . 
. * ' * gu F TE x 8 RI I N 
* b =- * - = . = 
! - — * . 28 7 « 7 1 
i 7 ; "A „ 2 — * T's x * - 
4 * 2 - » * 4 = o 
— : — ＋ * : 
n * 
* Pg * 
. 
% ” : 
% * 
- 
: 


| defiflere à divinis ; Bid. n. > 8 8. This 18 the. Rule i in r 
| Civil-Law, Cod. J. 7. tit. 6 2. c. 3. And in the Canon- Law, 2.9.7. 
6. @ Tha And in the Reform. Leg, Eccle /. De 4 5. c. 7, 31,41, 4222 
Appellatione interpoſii4, five recepta fuerit five non, medio em-. 
pofe uihil novari = ortet: And this is the practice of Ecele- 
faſtical Courts, Glericas, (qui in veneficiali cauſa obtinuit ſen- 
tentiam à qua appellatum fuit) curaveris ſe inſtitui aut induci, 
hujuſmodi inſtitutio et inductio dicitur eſſe atempiata; es per Tu- 
dicem ad quem ſunt primò et ante omnia tanquam attemptata fe- 
vocanda; quia per appellationem hujuſmodi tollitar ſeu ſuſpenditur 
omnis wis et effettus difte ſententiæ, donec finiatur appellatio, per- 
inde ac ſi nulla omninò lata fur ſententia , ; Clarkj. Prax, tit. 23 7: 
There · are ruled caſes upon this point in numerous places in 
the Body of the Canon- Law; and theſe are the uſual anal | 
clauſes of Papal Gommiſſions upon Appeals, Mandamus, quarens.s 
þ ita eſt, revocato in irritum, or in flatum debitum, gaicquid poſt 
 appellationem noveriti⸗ eſſe fattam, or atten a Exira. de app» 
48, 49. And in a caſe cited in Extra, 2. tit. 24. c. 19. at 
was reſolved thus, Sentemia diffinjtiva, 4 414 eſt appellatum, non 
debet executions mandari; quod fi fiat, executio debet revocari; z e 
ideò deferre debe: J. der appellationi; et nibil innovare, ea pen- 
dente: And the gl 5, upon the place ſays, Execution} man- 
dari: non debuit; tum ſuia bene fioio pellationss, ætinguitur r- 
nungiatum tum quia inier poſtta appel atione nihil innovari opor- _ 
tet; and the gloſs K. Cum appellatur 4 . Sententia diffiniurva, [+ 4. 
appellatione pendente Fuit mandata e xeęutioni, 2 appellationss + 
debes revocare in_irritum quigquid fa Elem ef eft poſt 1 3 
et antequ am co e ape atio [it juf e Fr 1 A 1 
the Temporal and Eccleſiaſtical ] gland, 10 99 75 
Lord Dyer's Diſcomſe; of 3 Gan bo Jn, .Co. 4. Juſt... 248, | 
reſolved, That in every cafe generally when Sentence 15 given, aud 
Appeal. made to the Superior, the Judge who, gave the Sentence, | 
muſt, obey the Appeal, aud 29 0 2 705 Fur ther until the be Superior F 
bath: examined and detenmined Xl 4575 Appeal z but 
where the Prince hac empowred, dee. to execute his 
Sentence, (nohpivh{jandeng, & oh 11 75 ds not deſer to 
it, he is not ob n dle tha el ef they fay.. og 
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EF: rifdidtion, and thereby they were imme commanded to I Appeal: 
fer to every juſt and lawfül Appeal, which ſhould be made I peat ca: 
tom them z for the Law commanded them gb obey fach Ap. I dopelars 
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ordinary cognizance and in the fir# inſtance, and was not pro- 
hibited by any Law; but did expreſs many manifeſt and in- 
tolerable grievances; and he likewiſe appealed from the ſaid 
Commiſſioners for denying Apoſile upon his ſaid former Ap- 
. peal; which Apoſtles or Dimiſſories they could not in juſtice deny. 
A juſt and lawful Appeal is a natural defence, as hath heen 


mentioned before, and reſolved by the ſaid Judges; and is 
alſo a maxime in the Canon · Law, Clem. l. 23418. 11. c. 2. 80 
that no Emperor can take this defence away from the Subjects; 
becauſe it is due to them by a natural and divine right, as tlie 


Canoniſts ſay; Appellatio, cum fit defenſio, introdutta eſt jurs 


naturali, gentium, et etiam de jure divino: Veneri Exam. Epiſ mm.. 


* 


p. 346. 1. 1. and Navar. Conſil. Tom. 1. 5. 138: F. And they 


declare, that an Appeal is fo much a natural right, that not on- 


1 
« 


ly an excommunicated perſon, but even the Devil himſelf, if. 


y a wich ge 
he was Impleaded in a Court of. Judicature, could not bes 


tebarred his due, and the benefit of appealing from any grie- 


vous act of the Judge; N appellatia eſſet de jure Naturals, DO. 
Paulus minimè appellaſſes Actor. 25. Appellatio non. debet ne. 


peals ; and an Appeal is a neceſſary part ot Eccleſiaſtical Faris ED 
diction; and the Petitioner's Appeal was made from preten- - 
ded definitive Sentences of Eccleſiaſtical. Judges, in cauſes of - 


+ - 


gari excommunicato, nedum Diabolo, fi adeſſet in judicio peterttq; |, 


Bert. Prax. Griminal. Tom. g. p. 177. Lancelot. de Atteni. tre 156.) 


u. 14. Vener. Exam p. 294. c. 30. And the Lords of the Rota | © 
in their deci/fons declared, that not only a preſuniptive hut alk 
a true contumax may be allowed to appeal witbin the ten days 
after a definitive Sentence; becauſe, upon his prœofs made he. | 
fore the Judge of Appeal, it may appear that he was not in c © 
tempt; and. they further ſay, that othermiſe the party is exela< 
ded from that detence, which cannot be denied to the greateſt 
enemy; Parts auferetur defenſio, que eſt appellatsonts remediumm, 
Decin: 364. And the Council of Trent (as averſe as it was to 
Appeals) could not but acknowledge that a juſt and lawſul aq? 
peal cannot be denied any man, ſince it is due by divine right: - 
nemiui auferenda eſi inn 


cas. 


Appellatio eft defenſio de jure divitio, e 
J 5 4 
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caſibus in quibus quiſquis juſt? & de jure appellare poteſt, Trid. il 

pen Seſf. _ c. Vener. Exam. Epiſc. p. 132. u. 20. Pope ft, | 
Clemen the 7th 4.D. 1.529. (upon the Appeal of O Catherine © 5. 83 
from the Pope's ſpecial Commiſſioners Eccleſiaſtical in a cauſe 25 
ol pretended inceſt with K. H. 816) certified the Parliament 8 


Tad . HE ee by Atter 

of England, that all the Cardinals in a Congregation held at 
5 Bd unanimouſly reſolved that ſuch a Commiſſion of Ap- 2 
al in the Queen's caſe could not be denied 3 Unanimi om- bench 
nium Cardinalium voto concluſum eſt, Commiſſionem cauſæ appel- Fang 
 lationis hujuſmodi per nos negars non poſſe, Prout Lord Herbert's Wr 
Hiſt. of K. H. 8:4. p. 336. And tho the ſaid Pope had in- * 
ſerted in his ſpecial Commiſſion to the ſaid Commiſſioners, Eon 
Moolſey and Campejus, the Prerogative clauſes, authorizing them ae 
to execute their Commiſſion ſummarie de plano, five firepits & Cauſe 
Figura judicii, omni recuſatione & appellatione remotis, non. obſl an. 1D 
tibus Gonciliis Generalibus, Apoſtolibus conittutiontbus, & ordina- e 
tionibus editis, cæteriſq; contrariis quibuſcunque ; Yet the Queen's 1 
Appeal was allowed as aforeſaid: and alſo the ſaid King fene 
(believing that an Appeal, being a natural right, could not 4 9h 5 
-be denied, notwithſtanding the ſaid clauſes) did conſtitute x 
two Proctors, empowring them, if need were, to appeal from Gor 
the ſaid Commiſlioners, IA. Herb. p. 262, 263. And the ſaid Bid. g 
King's Agent in the Court of Rome (who did what he could to ain 
ſtop a Commiſſion upon the Queen's Appeal) wrote, that the 9 
Pope could not refuſe his granting the Commiſſion, and that C, "V4 
nothing but: injuſtice and meer force could ſtop it, of which wh 
the whole World would cry-out ſhame; Gommiſfionem. huju/: bots uh 
mod Pontifex non poteſt negare, niſi Injuſtitia et vera vis mnfe- n 
ratur, adverſus quam-omnis mundus. eæclamaret; prout Burnets preſſed 
Hiſt. of Reform. part. 1. Collect. p. 27. It is the Gommon Lav Wi © 1 
of the Catholick Church, that the Subject who 1s oppreſſed bury an 
or unjuſtly aggrieved may appeal from, Eccleſiaſtical Judges, creed t. 


Ordinaries or Delegates, becauſe they are alike ſußject to 5 idle u 
quity and unskilfulneſs; as the Law hath preſumed, and cation, 


therefore hath provided this remed v of Appeal : Jute communi Mr. BY, 

liberum eſt appellare, quandocunque aliquis gr avarny Extra. I. 1: flat den; 

tit. 3. c. 1. gloſ. 9. Omnis oppreſſus ſiue injuſte gravatus, . Faw: x 
0's | E ? : « ; x : , : it, g | 
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ſit, roffit appellari ; Durand. 1. 2. p. $38. n. 1. Appellari pdf 


eneraliter ab omnibus tam Delegatis quam Ordinariis, Ibid. 


p. 830, & 838. In qualibet caſa munds, in qui modus excedrtnr, 


appellatio admittitur, etiamſi in executore Apoſiolies; Lancelt. de. 
Attent. p. 292. n. 24. Leges etiam ſeculares poſt ſententiam 


bene ffetum appellationis non deneg ans aggravatis ; Extra. I. 2. 


it. 24. c. 19. This is alſo a rule of natural equity, Indaitum à jure 


beneficium non eſt alicui auferendum, ut decem dies dati ad appel- 
landum, Sext. Jur. Reg. 17. Hoc pro certo teneas quod ante fenten- 


28 poreſt appellari, quoties pars gravatur & allegatur canſa-; - 


2. J. 6. c. 1. gleſ. In a Synod held in the Dioceſe of Oxon. (as 
Lynwood Reports) it was decreed that no Appeal ſhonld be ul. 


lowed from any grievance in Eceleſiaſtical Judicature before the 


Cauſe was definitively ſentenced , but in the Provincial Council 
A. D. 1328. that Decree was totally reprobated as an unchriſtian 


and unnatural Doctrine, Nos ffatutum hnjuſmods ad anferen- 


dum oppreſſis appellationis remedium, & quicquid ex eo vel ob id 
fuerit ſubſecutum penitus reprobamns ;, Lynw. Conſt. p. 116. And 
that judicious Commentator ſays, That this Decree was repug- 


nant to the Canons of the Chriſtian Church, contrary to the 
Common-Law, and contrary to the rules of natural juſtice; 


Ibid. gloſ. f. g Wherefore'if a whole Synod of learned men 
might be miſtaken in their prohibiting Appeals even from 
interlocutories, (altho? the Civil-Law favoured their opinion, 
Cod. I. 7. tit. 65. c. 7. Extra. de app. c. 12.) it may be hoped 
that the Court of Delegates will decree that the two Pre- 
lates at Liaburn were in error, when they denied an Appeal 
from their definitive Sentences, and when that Appeal ex- 


preſſed manifeſt and unſufferable grievances in thoſe Senten-- 
ces. The Engliſh Convocations of the Provinces of Camer- 


bury'and York in the year 1640, amongſt their Canons, de- 


creed that Clergy-men ſhould pay the benevolence of fix Sub- 


ſidles upon pain of Stiſpenſion, Deprivation or Excommuni- 
cation, with this clauſe added, omni app. ſemots, which (as 
Mr. Bagſbam ſaid in his Argument in Parliament, p. 33.) was a 


flat dental of the King's Subjects to have the benefit of the 
Law, and alſo a high point of ſurpation upon the Crown, 


and 
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| 1.4. 6 . 
and a derogation to the Prerogative, by their reßraint of Ap · 
peals to the King; but thoſe Canons were condemned by 
that Parliament 13 Gar. 2.c. 12. Chichely Arch - Biſhop of Cant. | 
A. D. 1427 (being unduly and unjuſtly Suſpended by the Sen- 1144+ 
tence of Pope Martin the 5th from his Legatine Power and oport. 
Eccleſiaſtical Jurifdition in the Kingdom of England, during tionis 
tbe ſaid Pope's pleaſure, for not maintaining Papal encroach- Eecie, 
ments in that Realm) appealed from that Sentence to the 


next General Council with demand of Apoſiles , by vertue of toner 
which Appeal the ſaid Arch-Biſhop preſerved to him his the I 
ſaid Power and Juriſdiction entire; prout Burnet's Hiſtory perm-. 
of Reformation, part. 1. p. 110, and part. 2. Collect. n. 35. von p. 


p. 321. The moſt noble Feſtus and his Council at Ce- ſ%; I 
Jarea perhaps underſtood the learning of Appeals as well as It is t 
the ſaid Libum Commiſſioners, and had as little favour to this h 
the Appellant ; yet they could not deny an Appeal even Appe 
from an interlocutory Sentence: Thoſe Judges did not ſtay MW 21:14: 
long in deliberating whether the Appeal lay or not, in the fir Ordin 
inſtance, from the opinion or ſentence of thoſe Ceſarian- Ml -manit 
Commiſſioners againſt a pretended Criminal; for the Law Ml wo: 214 
of all Ciuil Nations allow'd it, and required ſuch Regal Dele- demn 
gates to defer to it; Eos, qui imaginem principalis diſceptationis MI the Pe 
accipiunt, appellationum adminicula neceſſe eſt accipere: non ſo/um M alſo o. 
Delegatus ab alio, ſed a Principe appellationem ejus, qui dixerit MW 2d or 
. appellandum, recipere tenetur; Cod. J. 7.tit.62.c. 16, And Feſtus WM mota i! 
declared in the 4s 25. 27, that it was unreaſonable upon Ml app. rc 
the Appeal not to grant Apoſtles ; that is, to ſignify to the Ml cau/? o 
Emperor the matter with which the Criminal Was charged, to be 
= hat cl. 
Appea 
Senten 
ther t/ 
that cl 
in the 
non in 
] or not; and | 1 O1 uam d 
the Prince or his Chancellor 7s al cue; Ibid. gloſ. a, c And all I Extra. 
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the Laws declare that the Judge ought not to be angry with 

the Appellant for appealing from him; becauſe the ſudge 
ought not to be diſpleaſed with the Law, which gives that 
right to the party, who thinks himſelf wronged j Non Fadiccm 
oportet injuriam ſibi fieri exiſiimare, co quod luigator ad provoca- 

1Honis auxilium convolarit ; 1bid. c. 20. and ſo fays Reform. Leg. 
Ee De Appel: on . oo Ton nn 

.  - Thoſe who object and ſay, That no Appeal lies in the Peti. 


» 


tioner's caſe, ought. to prove what they ſay; for the Rule of 

the Law les againſt them: Appellatio in omni caſu cenſetur 

per milla, niſi expreſs? reperiatur prohibita : Allegans in aliquo caſu 
von poſſe appellars, id debet probare, quia habet Regulam conti a 

ſe; Lancelot. de Attent. p. 196. u. 8, 9. Baldus de App. f. 232: 

It is true, an unlawful Appeal ought not. to be allored; and 

this hath been more than once afore acknowledged; for ſuch 

Appeals in truth are not Appeals, but vain and vexatious cm- 

plaints to ſtop the courſe of Juſtice, and therefore neither 
Ordinaries nor Delegates ought to defer to Appeals, which are 
manifeſtly frivolous and fruſtratory; as Appeals in enormities 

co victed and confeſt; or in Criminals, tho* not Judicially con- 
demned, yet perſons notoriouſly and unexcuſably guilty: but 

the Petitioner's Appeal is notoriouſly out of thoſe caſes; and 

aiſo-out of the cafe of interlocutories, and out of the cauſes of ß — 
2d or 3d inftarces and the plauſes of de plans & appellatione re- 
mota in Eccleſiaſtical Commiſſions; yet even in this great caſe of 

app. rem. (as before hath been proved) an Appeal, ſhewing a juſt 

cauſe of grievance, eſpecially from diffinitive Sentences, ought 

to be admitted of courſe, by right, and without difficulty: for 

that clauſe has no operation, where.the Law expreſly allows an 

Appeal; as it doth from deſinitives, and alſo from interlocutory 
Sentences, when the Appeal expreſſeth a juſt cauſe, yea whe- 
ther that cauſe be expreſſed in the Law or not; or whether | 
that clauſe be inſerted in the Commiſſion or not, if the cauſe 

in the Appeal be probable, Hodie [ve ſit remota app: llatro ive 

non in Reſcripto, & ſive ſit expreſſa in jure ſive non cauſa propter 

quam appellatur, dummodo ſit probabilis, bene tenet appellatio . 

Extra. de app. c. 53: gloſ, h, c. & Ibid, c. 59. gloſ. e, d. In bis 


caſubus, 3 
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* 1 40 5A 2 abs -de jure licet appellare, etiam non ol Ranie quod remota 


\ 


/ 


- eſt appellatio, poterit appellare, Iuncc. f. 4. Col. 4. Tenet. appella- 


tio, licet inhibita eſt in Literis; quiz remotio appellationis nen 


ampedit appellationem, ubi manifeſiè quis grauatur; & ito omnia 


_ revocantur que poſt a ppellationem legitim.im facta ſunt, Extra. 1.2. 


tit. 13. c. 10. gloſ. g. Qui appellat 4 gravamine juſtè appellat, lick 
remota eſt appeilatio in Reſcripto; quia non adversus Literas Prin- 
cipis, ſed adverſus Judicis calliditatem- & malitiam appellat; 


2:9. 6. c. 29. Seth. 9. & gloſ. m. The Canon-Law concerning 
Appeals and tlie Expounders of it declared, as aforeſaid, that 
the ſaid clauſe app. rem. in Eccleſiaſtical Commiſſions puts 


Appeals made from definitive & interlocutory Sentences in 


the ſame condition, /. in both caſes Appellants muſt expreſs 
the 33 their Appeals; and when that clauſe is mit- 
ted, t 
I _ from the definitives given againſt him by Commiſſioners; 
which diſtinction, fore inſiſted on, may well be repeated, be- 
ing of great conſequence in the Petitioners caſe : Ke all Law 
and good Conſcience obliged the ſaid Liburn Commiſſioners 
to yield unto his Appeals, tho' doubtful, much more being 
juſt, lawful and undeniable, eſpecially the Appeal was made 
from their pretended moſt grievous ſentence of Excommu- 
nication, and from their denial of Apoſtles, which they would 
not grant to him, even refutatories : Sacri Canones ante & poſt 
litis conteſtationem, & in prolatione ſententie, et p03, ſingulis fa. 
cultatem tribuunt appellandi; Extra. De app. c. 12. Poſt appel- 
lationem appellatur nulla causa expreſia, ſed ſufficit dicere, ab 
iniqua ſenteniiâ appello; Ibid. gloſ. c. Poſt appellationem inter po- 


tam Liter æ dandæ ſunt ab eo, 4 quo appellatum eſt, ad eum que 


de appellatione cogniturus eft. ſave P rimcipem ſroe quem alium, 7 7. 
8. c. 3 1. Judex 4 quo appellatur, ſi appellationem- non recipit, dabit 


tea apretlanti, ak eas det Superiori; in quibus ſignificabit ei, 


gauate appeilptioner non recipit; Ihid. glof. k. Apoſlolos appellants. 
e 405 PIAGI201245, £591her7 5, Ex Cone. Lugd. in Seæt. de app. c. 1. 
 Bppellons = diffnitiuis ſenteutiis appeil ions, cauſam non tenetur 


* 


exprimere Jed. Juden Aves app | deferre 5 Lid. Cf. K. 
#02 


Cum App re biur 4 Ani un, Fl dei non notosh non deferve ap- 
& 2 


e Appellant need not to alledge any cauſe in his Ap- 


appell, 
queril 
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vllere ;_ Ibid. p. 83 8. n. 25. Si Jude dubitat, an fit deferendum 
appellationi vel non, in dubio potivs deferetur appellationi quam 
ſententiæ; Ibid. p. 855. n. 6. Jude in dubio ſemper deferat. 
appellationi; Hoſtzenſ. Sum. Col. 683. Lancelot. ſupra. p. 196. u. 5. 2 
Extra. de app. c. 59. glaſ. a. c. And it is the opinion of the 
Temporal Judges, that in doubtfal caſes, the preſumption 
lies rather for the Appeal than for the Sentence, Dyer 178. 
3.Bulſtr. 41, 42. Co. 5. Rep. 98. b. And the Lord Chief Juſtice 
Vaughan in his Reports affirms, That if any man thinks, that 
a perſon, concerned by the Judgment, action or authority 
exerciſed upon his perſon or fortune by a Judge, muſt ſaub mitt 
in all or in any of theſe, to the implied diſcretion or uner ring. 
neſs. of his Judge, without ſeeking ſuch redreſs as the Law 
allows him; it is a perſwaſiow againſt common reaſon, the received 
Law, and uſage both of this Kingdom, and almoſt all others; 
and he further ſays, That if a Cours, inferior or ſuperior, bath 
tiven a. falſe or erroneous judgment, there's nothing more frequent 
than. io reverſe ſuch, Judgments by Writs of falſe Fudgments, 
Writs of Error or Appeals, according to the courſe of the Ring- 
and that_mhen Judges have given corrupt or diſhoneſt judg- 
comp 4 of in all ages , and there 


o 


ments, they. have been complaine 
are ſeveral Records of their convictions and puniſhments, 
As the anjuft Sentences of Eccleſiaſtical Judges, ſo their 
unlawful denials of Appeals and Apoſtles are likewiſe puniſpablez 
ang more puniſhable in criminal than in civil Cauſes ; for the 
injury to the Innocent is the greater, by being wronged, and 
alſo by being denied the ordinary redreſs againſt wrong: not 
only the ancient Law of the Fehr ine Reforenajon | 
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Judge, and therefore ought to be greatiy puniſned, 
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or thaſe Eccieftaftical Judges who deny: deference, 


JS 


' 


” 


n e Apen in a cfimindl caliſe ; Sf Vater le ite ap. 


Pellations ubn detuleris, puniendut et; et f criminulis fucrit catſa, 


dee, Reform. Leg. ret. de apd. c. 48. The Decree of 


Gregory che Great, directed to all Chriſtian Provinces (which 
V part of the Canion-Law in 3 f. P. c. 11.) decleres that the 
Eccleſtaſtical Tudge, if he be in Oterical Orders, is 15% jure 
degraded from thoſe Orders for his not obeyirig the Appeal 

. of an accuſed Clergy- man made to the Prince or this De 
gates; this Judge a&ed as a Wolf in Sheep's cloathing; he 
Pas crnel in. denying a natural defence; he wound not to 
he fo dealt withal, when he was fentenced; Licent illi nos 
appeltare, & naſtt2 auttoritare” aut ante nos aus ante Leg tor noſtro 
e latere miſſot ſuas evercive atque tiffinire aBtiones ; nuſluſque 
iam unte bz judicare prafitmiat : Nibil privs de eo, que ad mum 
_ ſanta. Fecleſiz confugit, et ejus auxilium implorat, decernatur, 


dun ab ejaſdem Ectleſi autoritare fuetii praceprum: fi autem a. 


2 


* quoquamn ſecht mrſumptum Ferit, tb officio Cleri ſuhmotus, au- 
 thoriiatis Apiffolice reus ab omnibus judicetar ; nd-tupi, 4 ſb 
[ere or iam fibimrarunt, heſtiali ſævitid quoſque aude am laoerure; 

& quod fibs fieri nolunt, Alis prſumant inftrre. And the Com- 
mentator on the above-word ffebmoras obſerveth, Ecce pena 

illins qui non defert appellatloni! Ibid. gloſ. e. The La in the 
Decretals fach, that this is a great egnternpt to the Superior 
non 

defert. appellationi. legiumæ k tan enceſu debet , 

& dlericus fuit, deponi d ibet: Exxra. dle app. c. 3 1. & gl; 

| and this Law is thought "reaſonable by the greateſt Ca 
_ -  Noniſts, Innoc. in loc. f. 135. Hoffient. Col. 647; Durand. 

I. 2. p. 854. n. 1. Bald, ſuper. 2. Decretal. f. 225. Col. 1. & f. 
228. Col. 3. Aciat. Prax. p. 258. Sam. Sylveſt. p. 25. Marant: 
SPßdec. p. 3 59. n. 210. The Civil- Law condenmethi both the. 
Judge, who ſhall refuſe to- receive the Appeal, and his Re: 
gZiſter who does not reſiſt the Judge in the refufal, to pay each 
_. . of them 30 pound weight of gold; S/ quis uppellarionem ſuſes· 
. . 
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rindciier Teftiverts, atque cis contradiverit ; Cad. l.. ti. 62. e. 21, 


And by anether Law the judge is bound, not only to g 
ppellant Apoſſle, 


cept the Appeal, and alfo to ges to che A 
within 30 days after Sentence, Judicibus nom ſalum aꝑpellationig 
fuſcipiendæ necefſitas videtur Iwmpoſit 

latione litigatoribut convenid praſtari; alias 


the Canon Law; 2. J, 6. c. 41. u 6. 


or inferior Eceleſiaſtical Judge, being ſubje to error and alſo. 

to the Law, may blame himſelf, when he is puniſhed hy the 

the Law of Appeals, the right of his 
61-99 , 


Law for his flighting 
Superior and of the Appellant; Jafſam ef equidew 


plains jars ie en gut Jun & Judi, el Partew di 


Seat. de app. c. in In 


By the 1 of this Argument it doth plæinly ap. 
peur, that the Ecclefiaſtical Juriſdiction committed to the ſaid 
Licburn Commiſſioners was only Ordinary and not Extragr-. 
dinary;that they were appointed by their Commiſſion to act 
and dęeree as the Grdinury, that it, as the Biſhop or Archb..of 
the Dioceſes of Donn and Cunnor; and that the Petitioner's. 


Appeals, made from ule pretended Sentence of the ſaid Cammiſ. 
fioner r, and from vheir denial of Apoſiles, were de to him by 


common Law and Juſtice, as ordinary remediet aud nedreſst fre 
grievances, and as à right againſt wrong: Therefore ſince the. 
that the Petitioner ſhould have an ardingry right and remedy e 
of Appeal which he cou'd not prefently cams at and get; for 
as the fudges of the Common-Law-ſay,.It is the greateſt ab. 
ſandity imaginahle in che Law to give to. the Subject a right, 
when he is wrong u, and yet to give himno:remedy; or which 

is all one, 4 rig and no right,-or 4 ranedy and no_remedy;, _ 


Go. Lim. 94. Fangh. Ren. 47 


NOW the QbjeQtions being removed, and the difficult Points 
cleared, it may be proved -eafily and fully, hat the Petitioner's r 
Appeal lies of courjean the High Court of Chancery or a Cm. 
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inferre; & in intidem ofeiali ejuſdem puniatur, niſt ei Judici u.. 


a, verum etiam triginta digrum- 
ſpacja ex die ſentemiæ definits ſunt intra que geſta' und cum Re- 
Ht Faſtavi ; alias Fudices und cum eerun. 
officio mulgabantir, Ibid. c. 24. which is inſerted in the body of 

Therefore the 4ppellate 
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miſſon of Delegates to hear and determine it: Firſt it may be || the 


laid Lichurn-Commiſſioners to the Chief Governors of this 


declares, 1h at in and for all manner of cauſes, griefs and caſes, 


Vuocation, appeal and proceſs to the Chief Governor, whatſoever be 
be, of this Kingdom for the time being; and that upon ſuch pro- 
vocation, appeal or proceſs made to the ſaid: Governor, the Chan- 


| (by the Aſſent of the Chief Juſtices of ibe King's Bench and 

- der-Treaſurer be one) ſhall grant a Commiſſion or Delegacy to ſome 
diſcreet & well learned perſons within this Kingdom for final deter- 

od appeal, and in the principal matter, and all circumſtances and 


de pendances thereupon: It is obſervable upon this AR, that it 
vas made immediately aſter the Act cap. 5th. which had re. 
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proved by the Statute- Law. Tt e Petitioner's Appeal from the || Acts 


Kingdom in her Majeſty's High Court of Chancery of Ireland 
is certainly mithin the Iriſp Ad of: Appeals. This Act exprefly 


as any Subject of Ireland mas wont and accuſtomed to have in 
hir movocation, appeal and other proceſs in caſes of debate and 
confention to the Biſhop or Court 0 Rome, or the See Apoſtolick, 
being now grieved -ſball bense-forward have, take and uſe his pro. 


cellor of Ireland, o/ Keeper of the Great Seal for the time being 


-Common-Place, the Maſter of the Rolls, and the Under-Treaſurer 
of Ireland for the time being, or any two of them, ſo as the ſaid Un. 


mination of all cauſes and griefs contained in the. ſaid provycation 


copnized K. H. $th to be Supreme Hedd of the Church of -Ire- Viſito1 


land; and authorized him to depute Eccleſiaſtical Commiſſioners Ml tives 3 
and iſtors; and then this Act of Appeal provided that all benda 


e Subjetts of Ireland ſhould take. their Appeals here in all cauſes 


| fion was made for /ack of Juſtice, when all manner of Appeals 
formerly made to Rome were prohibited; and the Makers of 
thoſe Acts knew that iy Canon Lam & cemmon Practice Appeals 


Biſbops; as well from Regulars as from Seculars, when they were: 
unjuſtly grieved; Conceditur omnibus oppreſſis appellare ad ſedem 
7 Apoſiolicam, nec ab 'ea cunce ſſione reperitur u [quam Religioſus ex- 
© .cluſus ; Navar. Tom. 1. p. 139. Thoſe Patriot: well remembred 
«the Appeal of Queen Catherine from Woolſey and en 


from i 
and caſes as they uſed or might take them to Rome; this provi- 


were made to Rome as well from Papal Delegates as from Popiſh. 
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ſeem prepoſterous, if they had provided Appeals from Regal 


Commiſſioners for Eccleſiafitcal Gauſes, when the ſaid King was 
not declared Head of the Church of England until the Act 


26 Hrg. c. 1; Beſides theſe Acts were leſs extenſive and bene- 
ficial to the Appellants than the ſaid Iriſh, Act; they limited 
Appeals, and allowed them only from definitive Sentences, 


and only from the Courts of Archdeacons, Biſhops and Arch- 
Biſhops, and their Commiſſaries; or from the Ecclefiaſtigal 
Judges in Exempt places, which were Religious Houſes fal to 

[4 


the Crown upon their diſſolution ; and the negative words in 
in theſe Acts require the Appeals to be made according to 


the form preſcribed: in thoſe Acts and not other wiſe and the 
Temporal Judges in 4. In/?. 340 ſay, that tho' a” lamful and 


juſt Appeal lies from Reg al Comm ſſioners, and the Prince cannot 


juſtly deny it; and that 9 new Commiſſion ought to be granted to 
hear and determine the Appeal mude from the Commiſſioners, De- 
legates, and 5/2075 of the, Bueen primd Eliz. yet thoſe Appeals 
would be out of the form and order preſcribed: by thoſe Atts., hut 


thoſe. limited clanſes and negative words were omitted in this 


Iriſh Act; and therefore the Subjects of Ireland having juſt 


and-lawfal cauſe, may appeal from Regal Commiſſioners and 
Viſitors ; from Eccleſiaſtical Commiſſioners of Royal Dona- 


tives and*free. Chapels ; from Cathedral Deans ; from Pre- 


bendaries, Parſons and Vicars, who have Peculiar 2 


from interlocutory ſentences and grievances in Eccleſiaſtical 


Qourts; from extrajudicial Acts, and comminatiens of Biſhops 


out of Court; from them as enemies or ſuſpeQed to be ſuch 


to the Appellant; from their incompetency and nullities; 


from their exceſſive taxation of coſts; and. from their defini- 


tives upon notice tliereof even after 15 days; and theſe Sub- 


jets may likewiſe appeal omiſſo medio to the Prince or High 
Court of Chancery; for in theſe and other caſes, Appeals lay 


il tothe Court and Chancery of Rome, by the Canon Lam and 
che allowance of the Apoſtolick See; and ſuch Appeals lie, 


tho out of the letter of the ſaid Engliſh Acts, yet within 
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the Pope's Commyſſioners afore mentioned. Indeed the Engliſh 
Acts of Appeals 17 H 8. E, 14. and 25 H. 8. c. 19. might ; 
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miſſon of Delegates to hear and determine it: Firſt it may be || the 
proved by the Statute- Law. The Petitioner's Appeal from the || Acts 
laid Litburn- Commiſſioners to the Chief: Governors of this ſeen 
Kingdom in her Majeſty's High Court of Chancery of Ireland Com 
= is certainly within the Iriſh Act of: Appeals. This Act exprefly not. 
5 dlceclares, That” in and for all manner of cauſes, griefs and caſes, il 

1 44 any Subject of Ireland was wont and accuſtomed to have in 
Hir novocation, appeal and other proceſi in caſes of debate and 
conſemion to the Biſhop or Court of Rome, or the See Apoſtolick ' 
being nom grieved ſpal bence-forward have, take and uſe his pro- 
vocation, appeal and proceſs to the Chief Governor, whatſoever be, 

Le, of ibis Ringdom for the time being; and that apon ſuch pro- 

vocaſon, appeal or proceſs made to the ſaid Governor, the Chan- 
cer of Ireland, or Keeper of the Great Seal for the time being 
6 the aſſent of the Chief Juſtices of the King's Bench and 
 *  _ :Common-Place, the Maſter of the Rolls, and the Under-Treaſurer 
E 0 Ireland for the tame being, or any two of them, ſo as the ſaid Vn. 
der. Treaſurer be one) ſhall grant a Commiſſion or Delegacy to ſome 
Fo __ _ diſcreet & well learned perſons within this Kingdom for final deter- 
Fo. . mination of all cauſes and griefs contained in the ſaid provycation 
© and appeal, and in the principal matter, and all circumſtances and 
dependances "thereupon. "52ÞÞ 1s: obſer vable upon this Act, that. it 

was made immediately after the Act cap. 5th. which had re. 
cengnised K. H. 8th to be Supreme Heu of the Church of Jre- 
land, and authorised him te depute Eccleſiaſtical Commiſſioners 
and Vitort; and then this Act of Appeal provided that al 
3 te Subjects of Ireland ſbonld take. their Appeals here in all cauſes 
EE aud cafes as they uſed or might take them 10 Rome; this provi- 
ſion was made for /ack of Juſtice, when all manner of Appeals 
formerly made to Rome were prohibited; and the Makers of 
tthoſe Attsknewthabby Canon Lam & cemmon Practice Appeals 
„ were made to Rome as well from Papal: Delegates as from Popiſh 
EE -. _ . Biſbops, as well from Regulars as from Seculars, when they were 
Anjuſtly grieved; Conceditur omnibus oppreſſis appellare ad ſedem 
e pofolicam, nec ab ea cunceſſione reperitur uſynan Religioſus ex- 
c ſus; Navar. Tom. 1. p- 13. Thoſe Patriots well remembred 
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ſeem prepoſterous, 


ficial to the Appellants than the ſaid Iriſh Act; they limited 
Appeals, and allowed them only from definitive Sentences, 


the Pope's Commi ſſianers afore mentioned. Indeed the Engliſh 
Acts of Appeals 24 H. 8. c. 12. and 25 H. S. c. 19. might 

if they had provided Appeals from Regal 
Commiſſioners for Eccleſiaſtical Gauſes, when the ſaid King was 
not declared Head of the Church of England until the Act 
26 H. c. 1. Beſides theſe Acts were leſs extenſive and bene- 


and only from the Courts of Archdeacons, Biſhops and Arch-. 


Biſhops, and their Commiſſaries; or from the Ecclefiaſtigal 
Judges in Exempt places, which were Religious Houſes fab to 


the Crown upon their diſſolution; and the negative words in 
in theſe Acts require the Appeals to be made according to 


the form preſcribed in thoſe Acts and not otherwiſes and the 
Temporal Judges in 4. It. 340 ſay, that 2h 4 lamtul and 


juſt Appeal lies from Regal Comm ſſioners, and the Prince cannot 


juſily deny it; and that g new Commiſſion ought to be granted to 

hear and determine the Appeal made- from the Commiſſioners, De- 
legates, and Viſſtors of the Queen primb Eliz. yet thoſe Appeals 
would be out of the form and order preſcribed by thoſe Alt; but 


thoſe. limited clanſes and negative words were omitted in this 


and-lawfal cauſe, may appeal from Regal Commiſſioners and 
Viſitors; from Eccleſiaſtical Commiſſioners of Royal Dona- 


, tives an * fr EE Chapels 3 from Cathedral Deans 3 from Pre- 
bendaries, Parſons and Vicars, who have Peculiar Juriſdiction: 


from interlocutory ſentences and grievances in Eccleſiaſtical 


out of Court; from them as enemies or ſuſpeQed to be ſuch 


from their exceſſive taxation of coſts; and from their defini- 
tives upon notice thereof even after 15 days; and theſe Sub- 


Court of Ohancery; for in theſe and other caſes, Appeals lay 
to the Court and Chancery of Rome, by the Canon Lam and 
the allowance of the Apoſtolic ch Appt 
tho? out of the letter of the wm ee Rv JE FIN 

l ben on OT ns 


5 5 X - 
— 4 7 > b * 


U AS. IS 4087 2.4 Boa Yo 


TO w 


4 


2 


4 * A N * 
„„ N | 
”—_ — . * 7 
. * — 
P 
@ — 
, — 


Iriſh Act; and therefore the Subjects of Ireland having juſt 


to the Appellant , from their incompetency and nullities x 


ſtolick See; and ſuch Appeals lie, 


* 


Ourts; from extrajudicial Acts, and comminations of Bi ſhops 
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jects may likewiſe appeal «miſo medio to the Prince or High 
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the equ#yof them; or within the diſpoſition | 
. prout Martes Prax. tit. 3, 102, 237, 27. Dyer 240, Moor. 850. ce, 
. 13. Rep, 70. Liu. Rep. 277. 2. Brounl.'28,” And this Irilh Law, 
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of Fuitice, did imply that Appeals were due ex merito Fuſtitia, 


N 
3 


tia, to the great office of Juſtice in the High Court of Chan. 
cery, where remedial Commiſſions upon A 


Makers of the faid Iriſh Acts 28 Hevr.'8. cop, J and 6 well 


| _ did or could do, not only in proceſs or cenſt Mony, but 


their Heirs and the other Subjects of Irelavd, mhen aggrieved 
by the King's Commiffoners or Viſitors, ſhould not have the pre- 
ſence of Juſtice and the common. right of an Appeal, and as 
Cheap a remedy and as ready as they formerly had at Rome 
for this Act in the beginning of it told all the Reſiants and 
people here, that nom they ſhould have their Appeals with more 


by Regal Viſitors and Eccleſiaſtical Commiſſioners, ſhould lack 
juſtice und tlie nataral right of appealing from thoſe Commil- 


delay than 10 have no appeal, no juſtice at all. The fame 
riſh Parliament by the Act 28 H. 8. c. 19. (as was afore in- 
ttimated) did prohibit all Arch- Biſhops and other perk 
Vvifit or vex any places which were exempt before the making 
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Act declating vhat it was provided to the Sub jedi for their lack at Ro 


and therefore it directed them to be made ad -officinam Juſti- 


ppeals are formed and 


thence 5/xed to tlie Court of Delegates; - and ifince the 


underſtood, That Regal Viſitors and Commiſſioners might 
vex the Subjects, and viſit them, as smmodergtely and ex? 
-cefſively, as the Papal Delegates and Exacters formerly 


in the cen/ares of Suſpenſion, Interdict and Excommuni- 
cation; and that the ordinary - remedy from thoſe grievan- 
ces was by appealing to the Chancery of Rome; it cannot be 
reaſonably thought that this Parliament imended that they and 


ſpeed and juſtice, and with leſ delay and expence than hereto- 
fore they had in their appealing to Rome; but if this Act 
defigned, that the people of theland, tho* intbletably oppreſſed 


fioners, they would rather have endured thoſe expences and | 


ns to 


that Act; but that the redreſs and Viũtation thereof ſhould 


a N 2 „ * 3 Ls 1 . * a 4 . 

be had by the King's Oommiſſoners; which may be noted 
e bo | : The 

. 


= | 5 


e * te 
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1 rue ſaid Irith Act ef Appeals, | 
caſe, may be well explained by the learning of the Canon - 
Law, and by the fh and uſage of the Court of Chancery 


or Biſhop of Rome, or to the See Apoſtolick; and in theſe caſes 


wile that Commiſſions of Appeals in thoſe aumonted caſes were 
not grantable without difficulty, or without a ſpecial mandate 
of the Pope himſelf. And thus the Makers of this Act at 
the ſame time, by the Stat. of Faculties in cap. 19. fol. 112 & 
12 1. Enacted that the Subjects of Ireland, in any neceſſary 
cauſe might ſue to the King's Eceleſiaſtical Commiſſioners, 
and upon their refuſal; to the Lord Chancellor of this King- 


dom for any manner of Diſpenſation, Faculty or Delegacy, + 


which heretofore had been accuſtomed to be had at the See of 


Rome z and in ſuch wonted caſe the Delegacy thall be granted 
without difficulty"; but in cauſes unmont, and not accuſtomed to 


be had or obtained at the Court of - Rowe, ſuch Delegacy ſhall. 


not ef ppm or paſt without the King's Licence by his Bill. 
By the authorities of the Canon- Law, before quoted 

in this Argument, it is evident That Appeals, like thoſe 

ade by the Petitioner (vis. from definitive Sentences of Ec- 


aſſigned 


lefiaftical Commiſſioners in Cauſes of ordinary cognizance- 


f courſe in the Chancery of Rome; and thereupon à Com- 
ifſion' of -Delegates was likewiſe granted or impetrated witli- 
out ſpeaking to the Pope for it. Darandus afore often cited 


( famons for his knowledge and practice in the Canon-Law, and 
an Author to whom the Engliſh Judges in their Reports and 


Reſolutions in Ecclefiaſtical caſes give great credit] is in this 
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eals, at it concerus the Petitioner's. 


at Rome in caſes of Appeal; for this Act allows and directs 
ſuch Appeals to be made to the Chief Governor of Heland in 
ſach caſes in which Appeals were «ſually made to the Court 


upon ſuch Appeals the Lord Chancellor of this Kingdom is 
required te grant a Delegacy or Commiſſion of Delegates to 
hear and determine thoſe Appeals: By which words in this 
Act it is implied, that there were ſome «wwonted caſes in which 
Appeals, made to Rome, were not admiſſibie of courſe z and like. 


d in the firſt inftance, and which were not prohibited by : | 
heir Commiſſion or by any Law) were commonty- admitted as 


| AY Caſle- , 2 


Lord Chancellor for Commiſſions of Appeals; Upon an Ap- 


TT co. _. 
Caſe of the chiefeſt authority; for, as he ſays in his Speeu- | 
lum; l. 2. p. 850. u. 4, & 6, he was one of the Pope's Auditor: certun 
and Regents of Chancery in Rome, to examine. Appeals brought ſed N 
thither from the whole Chriſtian World; Dom. Clemens Papa Pro 
III. nobis Auditorivus ſervari precepit, & fic ſervamus , in cauſis e / 
totius orbis illuc per appellationem delatis, This Author, in his pellatht 

excellent Treatiſe of Appeals, declares fully in this caſe upon the IM 297% 
Rules of the Law and the forms of Appealing. from Papal - Pope 


Delegates to the Apoſtolick See, and of petitioning the Pope's — 
vor ae 


miſs" 


peal, ſaith he, made from diffinitive Sentences, there needs no 
| nocent 


labour or much deliberating whether it ought to be admitted 
and committed to Delegates or not: for the Law it ſelf give it 
of courſe to the Subject, if the Appeal was interpoſed within of the 
the fatal term, and if the clauſe app. rem. was omitted. in the 
- Reſcripe of the Papal Commiſſioners who gave thoſe Sentences, | 
and it the principal cauſe was not heretical, nor inſtituted in be fror 
the third inſtance, and if no Law had expreſly prohibited the t! 
Appeal; in this caſe any Officer of the Court, pon fight of end t 
the Appeal, might difpatch the Appellant; for the Chancellor I amin 
. himſelf could not take OO of the Juſtice, but only of 
the legality of the Appeal: Ad ejus Officrum, ad quem appella- 
tur, ſpectat appellutionem ſibi oblatam recipere, & videre an fuerit 
infra decem dies appellatum: ſi a ſententia diffinitiva fuerit ap- 
pellatum, non habet laborare inquirendo an ex causa fuerit appel. 
. latum ; nam a diffinitiva etiam ſine cauſe appellatione appellari 
poteſt: Si à diffinitiva a quccunq; prolata appellatur, ſuper appel 
atione Literæ impetrentur; Id. Durand. Spec. I. 2. p. 856. n. 1, 
2, 15. Quando appellatur « ſententid ſemper eft admittenda appel. 
atio, qualiscang fit, etiamſi fine cauſa inter pauatur: Appellatur 4 
ſententis Delegati, cui eft cauſa commiſſa ſine remotione appella- 
tionis; ſecus eſt, ſi ſit cauſa app. rem. commiſſa : Ibid. p. 8 13. 
n. I, 2, Si fit Delegatus, cui cauſa eſt app. rem. commiſſa, non te- 
netur Jude deferre; gravatus tamen poterit nihilominus appel. 
are; & fi ſuperior reputaverit appellantem gravatam, poterit re- 
movere gravamen; Id. p. 85 5. n. 5. Cum cognoſcere, utrùm appel- 
latio fit recipieuda vel non, Ipectet ad Tudicem appellatiouis, potef 
Boa 1 8 certum 
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mia; Ber, Et . 3. bt 1. obs eh che 0 and In: 
nocent the 8th regulating che Ap oftolick' Chancery; by their 
Conſtitutions and Rules convdratmlg Appeals and the Power 
of the Vice-Chancellor and Regents of that Court, ordained 


that none ſhould appeal, nor his Appeal be e 7555 | | 


Commiſſion of Appeal ſhould be granted, unleſs the A 

be from a deſinitive Sentence! or om an intertottr6ry' wi ich 
had the forte of a definitive; or from'a grievance” vile 

conld not be redxeſſed by a definitive; other wiſe the Ap 5 
Admiſſion t Comirfifon our of theſe cafes” were dec 57 
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A. a 

"thereupon Delegacies without any ſpecial Warrant from the 
Pope; Cmmiſſiones cauſarum & Reſcripta de Tuſtitia quilibet 
— empetret abſq; ſpecials mandato ex Romane Curiæ fiylo, ut quo- 
tidie videmus ; Vantius De Nullit. p.242.n. 87. & p. 483. n. 75. 
Commiſſiones de Tuſtitia Cancellaria concedit . ſine ſpeciali Pape 
commiſſione; Rebuff. in Pratt. Cancellar. ApoFel. p. 559, 563, 
63 1, 636. Ad Papam vel ad ejus Legatum appellars pote#t omiſſo 
medio per ſummam Dot#rinalis Collectam ex formis antiquis Can. 
cellariæ; Ibid. p. 636, Omnes cauſe, que. ſunt de Fuſftitia poſſunt 
commit tz per Cancellarium; ſed ſiguatura contra jus,non eſt conceſſa 
Fice-Gancetario, 1.0647. ... 
Since the ſaid Iriſh Statute 28 H. 8. c. 6 ſeems to refer the 
admittance or diſallowance of Appeals made to the King or Chief 
Governor of this Kzngdom in the. High Court of Chancery at 

| Dublin, to the Pradlice and courſe of appealing to the Court 
and Chancerygat Rome, It may appear further, by the Deci/rons 
ef the learned 540 es in that Court, in the like caſes, that the 
Petitioner's Appeals are within the ſaid Statute. The Judges 
in the Apoſtolick Chancery, the Rota and Court of Appeals 
in Rome often reſolved, That Appeals from definitives to the 
Pope, or to his Chancery or Audience, or to the See Apo- 
flolick mult be preſented do his Chancellor, his Deputy, or to 
other proper Officers in that Court for a Commiſſion to be 
ſigned by him or them; and that this Commiſſion, being due 
by Juſtice and not by Grace, was grantable to the Appellant by 
courſe of Juſtice, even before-the Judge 4 ug had given afl lei, 
yea tho? he had denied them; and if that Judge gave his Sen- 
tences in partibus or out of Rome, he was immediately inhibited 
upon the impetration of the Commiſſion z and whatever he did 
in the cauſe dire#ly or mcidens!y after the Appeal, was an Atten- 
tales that this Tudg ought to deliver to the Appellant A oſtles, 
whether he deferr d to the Appeal or not: Practica mtrodu- 
1 Cui Romana; , cauſa. eſt in Curia per appella. 
„„ 
in Ang, Decis.” 786, Appellans. nedum vadat vel iter arripiat 
verſus Ganrellariam, ſed etiam ad igſum Canceſarium wel ejus 
den en ard, Ii poterit ; alioquin ds bve proteferur & 


* Preſent 


enn cauſas in Curia Roma 


 prefentet Cnmiſſionem ſignandam e recipiat ſuper hoc publicum 


 lants proteſtari in Porta Palatii vel coram Auditore contradidtarumz. 


< Barn. de Biſgneto recollect. Ante dationem Apoſiolorum ſi appellatur 
a diffiuitiva poteſt impetrars Commiſſio; Rote in Antig. Decis. 2 14, 
appellationi inter poſitò a diffinitivâ, tamen Apoſtols per appellatione m 


. peti debent, quos Jude à quo det Reverentiales ; Apoſloli ſunt pers 
et de ſubſtantia appellationss , per quemcung; appellantem petentur, . 


| Decir, 769. Non valet mmiſſio ſi impetretur pendente termino _—_ 
© ad dandos. Apoſtolos, quando appellatum eſt a gravamine, Ibid. De- — - 
their accepting the Commiſſion. of Appeal, may preſently inhibit 5 


the crime, nor in other caſes where the Appeal had only a de. 


ſuam exequatur, niſi poſiquam cognoſcere cæ pit an appellatio fit re. 5 1 
eipienda vel non, & utrum fit caſus in quo poterit appellare; u WM 
"EP 5 - | . . e 1 l 


3 
inſtrumemum; qudd ſi infra terminum prefixum fgnata vel præ- 
ſentata non fuerit, non ſibi nocebit; quia per ſe nou flat ,, Ibid. 
Decis. 538. Cum cauſa eſt iu Guria trattanda non ſufficiat appel- 
ſed debet impetrare in Cancellaria, ubi dantur Judice,quidantur in 
Curia. Bid. Decis. 539. & Rote Decis. 17 & 20 De appell. per 


564. 734. Item in Novis Decis. 357, 366. Quamvis jus deferat 


alias appellans appellations ſue videtar renunciaſſe, im reputabitur 
non appellans; Es Fudex (ive appellationem recipiat five non, ſem-. 
per Apoſtolos tradere tenetur; Rote in Nov. Decis. 366. Appellants 
poſt decem dies à ſententia lata dari debent Apoſtoli Refutatorifi, 
Is Antig. Decis: $24. Non tenet appellatio 2 gravamine vel nul- 
late niſi gravamen- vel nullitas ſpecificetur in appellatione, Ibid. 


cis. 734. the Lords Commiſſiohers of Appeals in the ſaid 
Court of Rota: have diſtinguiſbed Appeals and the power of 
the Delegacy upon the grant of it; for the Delegates, upaen 


the Judge 4 quo, if the Appeal was interpoſed from a defini- 
tive Sentence, and if that Sentence was not given upon a no- 
torious crime, nor in cafe the Criminal had judicially confeſſed | 


volutive effect; in which caſes the Delegates may not iſſue 
their Inhibition to the former Judge, until they have exami. . 
ned the Appeal, and found it lawful ; Auditores rmbibent Judi. „ 
cibus flatim poſt præſentatam Commiſſonem, ſi appellatum eſ 4 ſen-.. 
tentia diffinitiva, niſi in caſibus in quibus appellatio inhibetay : tanc 
non poteſt Jude x appellationis inhibere priori Judici, ne ſententiam.. 
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tenet ts facit Rota circa doftrinam inhibitionis faciewda in caoſſ 
pradidfis Rota in Antiq. Decis, 762. The Londs of the Kota. 


likewiſe have reſolved nd practiſed in their Court of Appeal 


That an Appeal made to the Pope had three effects very be- 
neficial to the Appellant; Firſt, By it the appellatory cauſe and 
the principal and acceſſory matter is brought to the ſupreme 


Court; 21y, By it the Appellate is cited to that Court; zly, 
The Appellant may proſecute in that Court not only his Ap- 
peal, but alſo the nullity of that Sentence from which he had- 


appealed ; Rota in Novis Decii. 361. Per appettationem legiti- 
mans nedum negotium princi pale, fed omnia acceſſoria ſunt ad ſee 
dem Apoſtolicam delata ; et ideo caſſantur omnia poſt bujuſmodi ap- 
pellationem per Fudicem a quo attentata et facta; Ibid. Dei. 363. 
And thoſe judges alſo reſolved, that this Appeal being once 


preſented in the Pope's Chancery for a Commiſſion of De -· 


legates, preſerves the Appeal from defertion; if it appears that 
the Appellant uſed his diſigence t 


que |, 
mane, 
ſeeun, 
& 41 
pellan 
tra. 1 
rere d. 
Ui. L. 
imped 
rium 
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manet 


Impetr 


n. 26. 
poſitan 
gloſ. k 
pellatic 
cauſa. 
adbibu 


#0145, 


miſſion 


Faudicem-non currunt fatalia : f ſtat per Printipem, non rurrtumm 


maneat intacta, donec inſe faciat eam inis oduc & 4 Proceribus; 
ſecundum moxem dirimi; C Aeg. tit. 63, Becretum 2,4; 6.628, | 
& 41, Exira, de app. c. 50. Si per Principem fiet quo minus 4b 


TY 


que hear. in SO as Pri fuel inferri, 4065 damuo more 


pellans expediat cauſam ſuam, non imputatur appellanti ; Lem . 
tra. Ibid. iu caſe. Abſurdum eſt dicere tempus appellationis cur- 


rere debere antequam adſit Fudex toram quo ditta cauſa agitars poſe * 


ft. Lanfranc. Quoniam. c. 20. u. 93. Juſta cauſa eſt qua appellator 
impeditus non poteſt praſegui appellationem, cum lis eſt in conſiſto- 


rium Pr incipis vel in Curiam Domini Pape inferenda nec proceres 5 


convocari goſſum ad cauſum audiendam; tune enim cauſa intact a 


manes. 400% damno more ; Durand. Spec, I. 2, p. 850. n. 2, 4. +; 


 Impetrare eſt proſequi & initium exercers appellationis ;, Id. p. 8 49. 
n. 26. Ss appellaus fit diligens in proſequendo appellationem imer· 
pofitam, gie appellationem proſequs inielligitur; Lynw. p.1 06, 


gloſ. k. & p. 115. 


cauſa: audiatur; Reform. Leg. Eccle 
adbibuit diligeutiam ad obtinendam Gommiſſionem Regiam appella-. 


touzs, & Dominus Gancellarius non potuit vacare ſigjllationi Cm. 


gloſ. a; Lapſus tei mini ad appglandum + vel. 45. 


pellarionem fniendam non pre a 7888 La 4 Lon 
p. 288. c. 28. Si appellan. 


milſionis, dieitur proſecutis appellationis: Si fat per Fudicem ad 
quem ud mind: inbibitio datur vel. Ailletur, dicitur debits proſe- 


eutio 3 Clark's Prax. tit. 282. Qui arripit nier ad izt andam f 


Commiſi onem appellationss, ſatis dicitur #mchoaſſe appellationem.. | 


& cauſa in Conſiſtorio. Principis. pendente app. non of 1 0b 


lapſum fatalium; Lancel. De Auent. p. 1. 177. n. 6 "a 
It may be further ohſeryed upon the ſaid Iriſh 185 of Ap- 
peals, that tlie appealing to the Biſhop of Rome, or to the Ste 
Apoſtolick, or to the Audience, or Chancery,” 


Court of Romejin all wonted Gaſes, is as to ſay, the appealing to 


or to the 


ſome certain ck 8 Gel where the Law of the 


Pope 


Afeal, 


hting the : 
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did © his a 
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- from the other 11 5 raw Rand a Appeals 
. the Pope as he was always wermulty prefer in bis Court of 
Chancery; not in that pate of it hielt is Fudicarurs but as 
Officina Faſt; as it is a Rep /ttory of the right of the people, 
and. alſo a og of alk remed7als for them. Thus the 
„did A fays, Appeals, *PYovocations, and offer” Frbceſr, vis. Que- 
„ + of Nullity, pe 4d 10 ar fem the Bijbop | of Rame in vheſe 
she Cafes.; that 75, ſometimes thoſe" ppeals and Querels 
Reck ta the” Pepe were heard and determined im the Court 
ef No in Rome, and fometimes they were ſent: with the 
| 9 9 89 from Rome to vt mote pumi to be heard by nen De 
1 c where the e oe Cayfes-were inſtituteck, in which 
aq 


es 
here are inflgite precedents of Appeals in the " Dreverils 
d the general Rye requires it; Coufs appelfationſs ad Rh. 
manam Guriam interpoſita regulayirer non devolpitur, ſed cognitio 
Ke in partibus comminrends ; Vant. de Nullitas. p,1 577: u. 66. But 
1 35 cannot he /o confirued, that in thoſe caſes where Ap. 
$ were made to the perſon of the Pope, they may be made 
Þ the. Lord Lieutenant fo. Ireland'and to the Cbure ef Chan. 
Cery here; but the Act fays that al Appeals lie to the Lord 
- Lieutenant and Chancery of this Kingdom in all cafes: in 
” WING, 8 were wont to be made tõ the Biſhop of Nome 
| Rowe 1 oe pedals, dae e "Rome, the 


LP $2. 


e; Quand cauſe 4d Seed 1 Yemittantur 
46 | 22 Principi relate ſum; Vant. de Nutht. p. 188. 
5 25 canſaun 3 ad Romanum Ectleſm vrniemibus in- 
eee, 4477 feen N - Extras I. 2. tits 28. 
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licas revipian, Extra.]. 5. tit. a0. c. 4. Si quis ad noſtram audientian 
appellauerit, tu ei diem, infra quem 4poſtolicam ſedem convenien- 


er poſſis adine, aſſigue :; prom P. Alex. 3. in Extra. de app, c. 4 


Innedubts dicitur Appellotio quando eft in auditorio Principis inti- 


mata gui Viee-Gancellario, qui in loc tenet auditorium Papa; 


Lancell. De Atient; p. 177, n. 6. Remiſſio cauſæ ad Cancellari am 
uon dees eſſe minotis efficacia quam relatio cauſs ad Principem 
Jalta 14 p. 380. u. 14. And thus in Appeals brought to her 


Majeſty's Courts of Delegates in England and Ireland to be 


heard and determined; the form of the Appeals and Com- 
miſſions is, That the party had appealed the Queen's Supreme 


Chancery and to her Majeſty, or to the Queen in her Court 


of Onanbery: Ad Nor & ad noſiram Curiam Cancel laria, or ad 


Curiam woftram GCancellariam & ad Nos in diitd Curia Caucel- 
laria appeltavie Clark's Prax. tit. 234, 266 & 293. z andthe 
like Style is found-in the ſaid Commiſſions. It is a ruled 
caſe in the Not, that an dppral made to the Pope, upon bis death, 
devolves to his Suceeffor ; which is an evidence that the Appeal 
was not thought to be made to the perſon of the Pope; but 
that it was the intention of the Appellant to have an ordinary 
recourſe! to this Superior Oſſicer of . Juſtice ; . 244. appeliat ad 
Papam, eo moriuo, poteſt projequi appoHationem Juan 'coram ſuc- 
ceſſbre; appellatio in hoc caſu devoluis cauſam ad D N 
appellaus videtur potids concernere ſadem Apeſtolicam quam certam 
Papæ perſonas; Rote in Antiq. Decii. 364. & De Biſgu. de ap- 
pel. Deus. 13. It was impoſſible that the Pope in perſan or 
his Lord Chancellor could receive and peruſe all the Appeals 
of Chriſtendom made to the Pope, and thereupon to hear 
thoſe Appeals, or to grant extraordinary Commiſſions to others 
to — — 3 2 = hed. om DEW. EP 
Aude er Maſters of Ohancery to enamine thole Appeals, 
and thereupon to reyom to the Lord Chancellor or the Vice- 
Rntellor tlie allowance or rejection of them; dudztores. 
Dom. Paps ex generali ſus Commiſſione poſſunt cauſas 
lun tosius mundi audire, Durand. Spec. l. 1. 10. u. 9. 
4 $69, m 6. This: Author ſays, the 1/age and ile of 
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in England it was the pructice of the High Court of Chat 
there that ſome ſpecial Maſter of Chancery ſhould examine 

the Appeal made to the King & his Court of Chancery, and 
alſo the form of the Commiſſion prepared to be granted by 
the Lord Chancellor upon thoſe Appeals; and that upon the 
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the Court of Rome (which is the G:mmon- Law of the Church) 


ought to be followed by all inferior Courts, I. J. 2. 8 58. 


1. 14; and ſince the Reformation of the Eccleſiaſtical Laws 


Maſter's Certificate and Subſcription, allowing the Appeals, 


the Appellant's Proctor was to impetrate the Commiſſion ; 
_ prone Clarke's . PT io Te a7 pre ee, 
The Iriſh Act of-Appeals is not all the Warrant which the 


Lord Chancellor of Ire/and-has for admitting Appeals and for 


granting Commiſſions of Delegates upon thoſe Appeals: of all 


the numerous Commiſſions of Appeal lying on record in the 
Regiſtry of the Court of | Delegates in Dublin, there are only 
© one or two of them which were formed according to the letter 

' of the faid Act; but they were grauted and iſſued out of the 
High Court of Chancery in this Kingdom according to the 

M. Lam; Thofe Commiſſions expreſly declared that 


4 


they were granted in complementum Juris, or pro oportuno Juſti- 
mie remedio, & mediante Fuſtitiâ; and they iſſued upon Appeals 
as made to her preſent Majeſty or her Predeceſſors in the ſaid 
Oourt of Chancery, without any direction in the Appeals to 
the Lords Juſtices, Lord Deputy or Lord Lieutenant of Ire. 


land; without the aſſent of the Lords Chief Juſtices of 
B. R. and C. B. the Maſter of the Rolls, and the Under - Trea- 
ſurer of this Kingdom, or any of them, and without any Bil 
aſſigned, or ſpecial order of any King or Queen, or Chief Go- 
veanor- of this Kingdom, authorizzag the Lord Chancellor or 


Keepers of the Great Seal to grant and iſue thoſe Commiſſions 


of Appeal. Many of the ſaid Appeals from Biſhops of Ire- 


land were made immelliateiy to the King in his ſaid High 


2 
* 


Court of Chancery of this Kingdom; and'Commiſſions were 
thereupon granted © without difficulty, and thoſe Appeals and 
Commiſſions might ie and paſ within the equity of the ſaid 


ee, eee 


mad. 
Viceg 
Civil 
ad m 
Appell. 
gutem 
1. 14 
| Deleg 
tenant 
mits t 
riſdia 
or fir! 


ted, tl 


made to the Supreme Prince, whrch- ought 10 be directed to his 
Vicegerent or Liewenant, is no hurtful; miſtake: even by the 
Civil-Law, but is alomable by the Canon- Law; Si appelletar 
ad majorem quam debuerit, talis error . appellants, non abeſt; ſed. 


appellans remittitur ad eum ad quem debuit appellaſſe; Poteſt 


gutem ad Papam omiſſis mediis appellari; Durand. l. 2. p. 841: 
n. 14. Marant. Spec. p. 376. n. 369. In this matter concerning 
Delegates, the Canoniſts do diſtinguiſh, ſaying, That if the Lieu - 
tenant or Deputy of the Pope or of a Supreme Prince com- 
mits to Delegates all manner of Eccleſiaſtical Cauſes. and Ju- 
riſdiction, the Appeal lies from thoſe Delegates to the Prince 
or firſt Delegant; but if the whole Juriſdiction is not delega+ - 
ted, the Appeal is to be made to the 24 Delegant, ar Lieute - 
nant: Degretum 2. J. 6. c. 1. in gloſ. Ad quem (it appellandum; 
& Extra. J. 1. tit. 29. c. 27, Sekt. 5: Item. Durand: & Marant. 
ibi ut ſupra. Quando Delegatus Pape ſublegavit totam Juriſ- 
dict ionem appellatur ad Papam; fed qui ſibi aliquid Juriſdi- 
ctionis reſervavit, ſemper 4 Subdelegato ad Deleg antem appellari 
debet, etiam poſt ſententiam; Sext. |, 1. tit. 14: c. 3.7. Therefote 
according to the common-law of the Church, as an Appeal lies | 
from the Iriſh. Biſhops to the Queen in her Court of Chan- 
cery ; becauſe all manner of Juriſdiction of Eccleſiaſtical Cau - 
ſes within their reſpective Dioceſes is committed to them, upon 
the Commiſſions granted to them by the Queen or her Lieu - 
tenant or Deputy of Ireland by vertue of the Iriſn Act. 2 Eliz. 
c. 4. as afore · mentioned: So the Petitioner's Appeal lies re- 
gularly, as it is now / directed to the Lord Lieutenant of Ireland 
from the ſaid: Liiburn Commiſſioners; not only according to 
the eguity, but alſo according to the letter and form of the 
ſaid Iriſh Act; becauſe the ſaid Lisburn Commiſſion. was gran- 
ted to them by warrant of the Lords Juſtices, or Deputies of 
this Kingdom, and only ordinary ſuriſdiction was committed 
to the ſaid Commiſſioners, and only in ſome neceſſary cauſes, 
and only over ſome perſons within the, Dioceſes of Down and 
Connor; and thoſe Delegants were authorized to delegate tie 
ſaid Delegates or Commiſſioners by the Law or the Statute 


2 Elie. c. 1. as this palſage hath been related before. 
r r 
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Ls ee 
Hs ns This Iriſh Statute of Appeals, being has te of 


+ _ ought to be expbunded largely and { bendGclally: 
ing to that Law; that no Subject of Heland, being grieved 
in ati cauſe or caſe; in cauſe of 'Offte; or in caſe of | Delegates, 
ſhould be excluded from the ordinary 


be fo c 
expreſij or implicit, leſt there be a failure of Juſtice, 2 ft. 
23, 55 that the ſenſe and meaning of the Statute ſhould be 


— ** 9 2 * ; 


places, times, eſtates and actions, han to thoſe which were men- 
tioned in that Statute ; It muſt extend to caſes and things not 


_ caſes which he within the 


equity of the Statute; it muſt be 
exponnded according to the rules of 


And if the Statute be againſt reaſon aud common right, the 


caſe. Hobi87. Co. 8. Rep. 118. And-that thoſe are a genera- 
tion of Yipers, who contrary to Juſtice ard Mercy wre## and 
rain that ſenſe ont of 4 Text, which was never in it, or put 
the worfe fenfe on it; Viperins eſt gloſſa, que” 
_ viſcera, Go, 12. Ney. If any one ſhould have Kd the Makers 
= the ſaid AQ of Ap when they had put it into frame; 
So, If the Subjects and Inhabitants of this Land ſhall be vi- 
ſited and grie vouſly vex d, Suſpended, Sequeſtred, Interdicted, 
Deprived and Excommumcated by the Viſitors and Eccle- 
ſiaſtical Commiſfieners of K. H $:þ or any of his Succeſſors, 
do you intend that the' Subjects in theſe caſes may have the 
| 'ordinary W of am Appeal from throfe Viſi- 
dommiffoners; or that the may appeal only 
in thoſe caſes where Appeals formerly were made from Re- 
3 gal Viſitors and Commiſſioners t the Pope or See Apoffolick; 
. 1 their anfwer would be, * 1 75 * 


7 * : O 
* 1 y . ; 


L 5 | the Common-Law, and as 4 general ei fer le of Juſtice, 
5 and accord- 


1 remedy of an Appeal. 
i 1 The Indę Have refolxed that ſuch a femedial Statute muſt 
2 13 — 295 that the party prieved may have relief by it 


 fretchn 4 beyond the bare words of it; even to other perſons, 


in efe when it was made; and be interpretated to purulle | 


Juſtice and general reaſon, 
and according to the main intent of the Makers of that Act; 
Sn. for the life of every ſuch Statute is the meaning of it. ob. y, 
5 ” 98; 122, 299: Go; Litth. 36, 92, 38 f. 2. Bybunl. 198, 260. 


Judges are to contron! it, and declare it of no force in that 
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that the Subjects, being grieved by thoſe Regal Commiſſioners 


and Viſitors, may of coarſe appeal from them as from the vi- 5 


ſitors or Commiſſaries of the Arch-Bifhops of Ireland, that 
the parity of reaſon and equity was the ſame in both caſes, 
that the Act did not reſpe& perſons. but Juſtice; and that it 
exprefly declared that the Subjects ſhould not lack, Faſtice, but 
ſhould: have plenary remedies z and the afore mentioned que - 
ſtion was abſurd; for ſince there had been no Regal Eccle- 
ſtaſtical Commiſſioners or Viſitors, there could be no wonted 
Appeals from thje mn. VVV 

Acts of Appeals, Commiſſions of Appeals, and indeed 4. 
peals themſelver require a favourable aud benign interpretation in 
behalf of an Appellant: that the vox appellationis, the cry of 
the Innocent and oppreſſed, may be heard and redreſſed, leſt. 


otherwiſe thas cry may aſcend and pierce Heaven to bring 


down Judgment uport-the Land for lack of Juſtice here. The 
Law preſumes more for the Appeal than' for the Sentence, as be- 
fore hath been ſaid and, proved; and it is. better that many 
guilty perſons ſbontd eſcape ſcot free, than that one innotent man 
| : ſhould be puniſhed, therefore thoſe Acts, Commiſſions and Ap- 
peals, being natural defences againſt grievances ought not to 
be conſtrned ſtrictly againſt the Appellant, nor operate againſt . 

him upon ſome ſub:iltres and nicetres of the Law; In appella-, 
tionibus potius attenditur mens quam verba. Durand. Spec. I. 2. 

p. 849. n. 30. Cum de bona fide agitur, de apicibus Juris non et 


diſpuandum; ſiricta ratio quandoque omitii folet; ſubtilitates in 


eur Eeeleſuſſicis ſunt reprobande, quia ad perniticm revertuntar, 


Extra. I. 2. tit. 1. c. 6. gloſ. a. In Ecclefraſticis perſonts ne.. Js 
 gotiis vigor & diſtrictio Juris non regquiritur; Ibid. tit. 14. c. 1. 1 


Jude appellationis quantum poteſt, obviare debet pernitioſe ſubti- 
litati Juris; Socin. De Set. Excom. f. 286. u. 179. It is re. 
corded in the ſecond part of the Canon Law, That Pope 
Alexander the 34 granted a Commiſſion of Appeal for a Clergy- 
man, who being teaſed by his Biſhop, told his Lordſhip, that 
tie ſubjected himſelf and his Church to the Pope; and thence 
he haſtned to Rome; but, the Biſhop ſlighuing the Parſon's 
ſaying and doing as no Appeal, Excommunicated him; but 
33 FVV me 
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the Pope having notice thereof, ſignified in his Commiſſion 
to his Delegate, that the Clergy-man's ſaid act had the ſub- 


ſtance, tho' it wanted the form of an Appeal; and therefore 
A4irected the Judge of the Appeal to allow that act as a lam ful 


Appeal and to declare that what · ever ſentence or meddling the 


Bp. ſnould make againſt the man after his journeying towards 


Nome, was an attentate and nullity; Cum Presbyier G. à ſuo 


Eypiſcopo multipliciter moleftatus, licès et ſimplicitate forte verbum 


appella tionis non expreſſerit, tamen poſtquam ſe et ſua noſtræ pro- 


ttectioni ſubjecerat, non debuit fine cauſæ cognitione aliqua ſententia 
condemnari: Mandamus quatenus ( fi ita tibi conſtiterit) ſen- 
tentiam, quam præfatut Epiſcopus in eundem Pre sbyterum tulit, 
denuncies non teuere; Extra. De app. c. 34. And thus Pope In- 
nocent the 3d appointed the Arch-Biſhops of Armagh and 
Coaſbel, as his Delegates, to hear the Appeal of one D. an Ele- 


- Fed Biſhop of Roſs, whom former Papal Commiſſioners had 
ſentenced ; the Pope allowed a Commiſſion upon the Appeal, 
altho' the ſaid D. was decreed by thaſe Commiſſioners contu- 
max after three citations, and he had interpoſed no formal 
Appeal from them; yet upon their proceedings againſt him 


he haſtned from them to the Apoſtolick See; and this his 
| ſpeedy journey was taken as an Appeal; Ad nos, eiſi non verbo, fa- 


to tamen intelligitur provocaſſe, arrepto intinere ad ſedem Apoſio- 


licam veniendi; Extra. l. 2. tit. 14. c. 7. There is an expreſs Text 


in the Canon Law and an adjuaged caſe, ſhewing, That when 


a Clergy- man is proſecuted by his Biſhop, or in his Conſiſtory, and 


finds himſelf aggrieved, and ha#neth thence to the Pope or his 
Court for protection, and there interpoſeth within ten days an 
Appeal from that Biſhop, and gives intimation of it to him, his 


journey is zpſo facto an Appeal, and he ſhall have the benefit 


and ſuſpenſive effect of it as of a Canonical Appeal; and the Ex- 
communication or other Sentence of the Biſhop, given after- 
wards againſt him, ſhall have no force in Law ; Qi contra 
ſuperiorem ſuum quis itinerut ad Papam, habetur pro appellante, 


ita quod excommunicatio-poſiea in eum lata nog tenet, Extra. De 
app. c. 52. Therefore in the Petitioner's caſe, the pretended 


- Sentences of Excommunication, Suſpenſion, and Sequeſtration 
pes, e 5 8 given 


Do. 


: o F 


better 
peal 
ſewers 
meady. 
tion; 
fende 
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4 quo 


deſid 


fol. 1 


from 


à cer. 


| _ Appt 


33 3 | N 25 . 
given againſt 


as his enemies in every thing; this is the Judgment of the 
Canoniſts, and the Reſolution of the Rota in the like caſe : 


Si appellatur a Delegato ab uno gravamine ſuſpenditur ejus Furiſ- © 
dictio quoad onnia, ſecus eſt in Ordinario; Rota In Autsq. Decis. 


— 


163. Lancell. De Auent. p. 223. u. 32,33. Innoc, fol. 23 11. 
It cannot fairly be argued againſt the Petitioner out of the 
ſaid Iriſh Act of Appeals, or by any other Law, that the Lord 
Chancellor of Ireland may not grant. to him a Commiſſion of 
Delegates upon his Appeal; becauſe this is now directed to the. 
Lord Lieutenant of Ireland, which formerly was directed to 
the late King William in his High Court of Chancery in Eng- 


him by the ſaid Liaburn Commiſſioners, after 
his Appeal from them, were certainly null acts; Eſpecially 

| fimce one Appeal being inter poſed from one ſentence or grievous AB. 

of Delegates, ſuſpends their Furiſdiction over the Appellant in al 

other cauſes ; for by: their one grievance they are to be ſuſpected 


* 


Py 


land & Ireland ; as if the Petitioner had ſo made his option in 


appealing, that he may not be allowed to wave or vary from it: 


But this appel/atory Cauſe hath not been heard, and the choice 
was not determined in effect; and the Petitioner's former 1755 
had in it the clauſe & proteſtation (lawful & uſual in all ſu 


F 


better form for his advantage : His firſt and this additional Ap- 


peal were both the ſame in ſulſtance; they were not two or 


ſeveral actions, but only different forms of one common re- 
medy, which doth not exact a ſtriẽt method or nice modifica+ 
tion; Poſſum quibuſcungae modis poſſum appellationem meam de- 
fendere; as aforeſaid : and the Canoniſts, ſpeaking further in 


behalf of Appellants in the like caſe, ſay Appellans geminando 


vel multiplicando appellationes non videtur ratiſicare factum Judicis 
ö 1 nr 4 #4 * % @ 4 7 . * 
4 quo appellatur, vel appellationi renunciare; ſed potius videtur ſuum 


deſide rium augmentare, ut ah ejus Juriſdictione recedat ; Iunoc. 


fol. 14 1. Clem. J. 2. lis. 4 2lof. g. The ſubſtance of an Appeal 
from a diffinitive generally does not requite a direction in it to 
a certain Superior Judge or Court: all tlie words in ſuch 


. ST: ES 1 . „ 22. 
Appeal, which are neceſſary, are Appelle ab bac iniqua ſementia : 
175 {> : 2 3 N ; | | ” Gr c een eee . 8 Digeſt 
TY 1 : 
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al © 
Appeals) vz. that the Appellant may at any fit time or place af. 
terwards add to, and take from his Appeal, and alter ut inio any 
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appellat fine Fudice wel 4 gravamine, tunc 


dicai, appel i; 


R 5 ſcriles quis, 3 * 240, 6 contri 'quers, & 4. quiz ſentemi d; 2. 4. 


7 


c 


6. c. 34. gloſ. d. The Canon-Law gives the Appellant bi. 


choice; he may bring his Appeal to the immediate Superior 


unde, or to the Supreme Ordinary omiſſo medio, excepting in 


one caſe afore-intithated, vis. when the Pope's ſpecial Dele- 


gate, in his comming Eccleſiaſtical cauſes to others, reſerves 


* 
* 


ſomewhat 135 Fariſdiction to himſelf; De jure canomeo ſemper 


poteſt appellari à̃ quocunque Judice ad Papam omiſſo medio; uno 


caſu excepto, ſe. quando Delegatus Pape cauſam fublegat aliquid 


fbi ſeſe vando; quia func 4 ſententia ſublegati non poeſt appellari 


% Popani, ed her applari ad Delegontenr; ſeeds frmon oppo 
tar, ; tune tenet appellatio'; Murant;: Spec. p. 376. n. 369, 370. 


And this was likewiſe 4 Lam at the Reformation of the ancient 


, A 
— 
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F +» 


Canons; Delegatus majeftatis noftre non poteft ſubdelegare, ad. 
jciendo banc clauſulam appellatione remora, lictt ipje cam ea fuerit 
Deleg atus; Reform. Leg. Ecclef. p. 192. which Rules and ex- 


ception 


* 


_ could; not obtain a Commiſſion of Delegates apon h former 
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Appeals : for if the ſaid Li-barn-Commiſſioners were ſpectally 
authorised by his late Majeſty's Deputies of this Provincial 


Governmen t, and if thoſe Commiſſioners were empowred to 
take cognizance only of enormities within the Dioceſes of Down 
and Connor, as hath been ſet forih; the Petitioner was miſtakes 


iu appealing to his ſaid Majeſty -in his Chancery of England 
and Ireland ; his Appeal then ought to have been, as it is nom 
directed to the Chief Governor of this Kingdom; but this 
miſtake can be no prejudicial error; the Petitioner ought to be 
Tieſlored is bis fatals, and to the proſerution of his Appeal, ac- 

.. cording. to che fem of the faid Triſh Act, and the Canon- 

Lay, altho he had not interpoſed his faid Additional Appeal : | 


But if the ſaid Lisburn- Cummiſſion was:Gener#l, the Petitioner, 


| : 


according to the Common. Lam of the Church and Kingdom, 


Had his ation of appeating to the faid King or to the Chief 


Savernor in the High Court of Chancery; as hath been ſaid 
; Helere, and may be further pro ad by the Lords in ! 


— 


perhaps was the ond) legal reaſon why the "Petitioner | 


and by other emmevt Eccleſiaſtical Judges; Rota in Nov. Decis. 
30. Extra. de app. e. 25. Sext. de app. C. 1. gloſ. b, e. Durand. 
Spec. de Appel. p. 8 40. u. 7, 14,16, 18. And there is a full deciſſon 
«pon ihhis puint in the ſaid Court of es or Rota in Rinne; 
Appellatio alternativa ſc. ad Papam, vel ad Archiepiſcopum vel ad 
Epiſcopum in partibus inter poſua valet & tenet; nec eſt neceſſe 
guad infra decem dies fiat eleitio vel certißcatio; quia cum appel- 
lans appellationem ſuam proſeguitur, eo ipſo elegit, & per citationem 
pollen ſulſecitum adverſorium certiſicat; Rota in Nov. Decis. ag. 
In theſe Appeals there is this a diſtinction; no Appeal lies to 
any Biſhop or Arch · Biſhop from Papal Delegates ; but gene. 
rally any Appeal may be made from Epiſcopal Commiſlaries 
reſpe& are alike; no Appeal lies from their Fice-Roys to the 
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Pope ; and generally) Appeals lie to the King's High Court of | 


Chancery from any Biſhops and other Eccleſiaſtical. Judge 
within the Kingdom; even from the Vicar. General of the 
Vice Roy; becauſe there is 10 Superior within the Realm 
to whom the Appeal may be made; Beſides regularly Appeals 
made from Delegates muſt be made to the Delegant, and not 
to any other Superior; but if the Delegates be particula- 
and appointed, as the Surrogates of Biſhops and Arch. Biſnops, 
to exerciſe all ordinary Juriſdiction in ſpecial cauſes within in 
a certain Precin&# of the Dioceſe, the party grieved by them 
may appeal indiſtincliy at his own choice to the firſt or ſecond - 
Deiegant; as in the like caſe Ap eals lie from thoſe Surro- 
gates to the Biſhops or to their Chancellors: Theſe are the 
Reſo/utions of an excellent Judge in Sicily, rig. the afore- 
mentioned Miranta in his Speculum De app. u. 377, 383, 385, , 
286, and 398. And in thoſe Reſolutions he often declares that 
Appeals lie from the Commiſſioner or Delegate of the Prince; 
and that all Laws which do forbid Appeals are odious, be- 
cauſe they are made againſt the Rules of the Common- Lam, 
allowing Appeals regularly in all cauſes and from all Judges 
who are not Supreme in their Government: Omnes leges, que 
 probibent appellatiouem. ſunt odioſe, cum ſint contra Regulas Furs 
communis; 'que permitiunt regulariter ob amus actu appellars : A 
. e e e , 0, Fe. 3 25 NT: 
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© _- | yuocunque Fudice in Regno poteſt appellari ad Regiam vel ad Mag- 
6. nam Curiam Vicuriæ omiſſo medio: A Sementia Vicarii Principis the 
A appellatur ad Principem, ex quo non reperitur alius ſuperior: 4p- met 
WS | pellatur ad Deleg antem a ſententia Delegati: Proditum eft gra. 
wvato remedium generale per viam appeilationss; cum etiam a De- 
* = legaro Principis ſit permiſſum appellare; Id. ut ſupra: & p. 390. pat, 
VV. 13. Wherefore as it is common to appeal from the-cenſures þ 
pvodf the Biſhop or other Eccleſiaſtical Judges to the Yice-Roy of 1 
5 Sicily, and he receives the Appeals by his Chancellor as the om” 
Arch. Siſhops arid Legates 2 Latere do by their Vicar General; * 4 
beeauſe this Vice Roy is ſuch a Chief Governor of the Realm, = 
5 as by the Pope's Bull and by the Statute of the Kingdom 
is Supreme in all Cauſes Eccleſiaſtical and Civil, as afore hath 
been ſaid; fo her Majeſty's Lieutenant or Fecegerent of the 
Kingdom of bheland, by the Statute 2 Eliz. c. x: may by bis Ml „. 
_ warrant grant to Delegates all manner of Eccleſiaſtical Juriſ- 
_. ' dition throughout this Kingdom; and therefore Appeals lie N fer 
C ig rr in anos nic | 
© There are other Satutes of force in this Kingdom ( beſides 
the ſaid Iriſh Act 28 IT. 8.c.-6.) which may prove that the 
' Petitioner's Appeal is lamful, and ought to be admitted by the 
Lord Chancellor of Ireland for a Commiſſion. of Delegates. 
my "The Statute made at Clarendon 10 H. 2. c. 8. (recited in the 
Hiſt. of Mat. Paris, p. 8g. and in Binins's Councils Vol. 7. part. z. 
Pi. 652.) declared that it was an ancient Lam and cuſtom of the 
Kingdom of England, at the Subjects for lack of Juſtice may 
i | appeal from the Arch-Biſhop ro the King, and that upon the 
3 Eng Precept or Commiſſion the Cauſe ſhall be ended in the 
3 - Arch Biſhop's Court, that is to ſay, before Delegates. in the A. 
iet; and it ſhall not proceed further without the King's 
. ; aſlſent: De appeltation:bas, fi Emerſerint, 4b-Archidiacono dehebit 
— : procedi ad Epiſcopum ab Epiſcopo ad Archiepiſcopum ; & ſi Archi- 


S % = «4 


* 


the Iriſh Act 10 H. 7. c. 22. and porth-as it is declaratory of 


* 


2 1 


(rer) 


the — 3 and therefore «coding to the afote. . 
mentioned rules, for-expounding ſuch. Statues, this ought. to be 
conſtrued. liberally for. — beet of the Appellant fn cafe of 
lacking Juſtice; eſpecially coo/idering. theſe further rules; 4 
ea, que frequentius_ accidunt, leges adaptantur; Vaugh. Re 37 45 
Caſus 2 Juris commanis © diſpoſitions relinquitur : Statuta 
bene extenduntur de | ſimilibus ad ſmmilid, in caſibus in quibus 


eadem et ratio; & ad ea, fine quibus in ſtatutis diſpoſita_non . 
poſſint commodè ſortiri 'efſeFum ; Lynw. p. 253. 71 b. The 
on o 


Court of Delegates, upon the King's Commiſſi Appeal, zs. 
not a new Court, as firſt erected in England or Ireland by the 


Engliſh: Statute 25 H. 8. c. 19. or the Iriſh Act 28 H. S. c. 6. 


The ſaid'Engliſh Statute directed, hat for lack of Juſlice at 
or in the” Court. of any Arch. Biſhop in England, or within the 
King, s Dominions, or in excmpt- places, the party grie ved may 
appeal tothe; King in bis Court f Chancery, - as Appeals were 
al directed thither from the Admiral Court for a Cemmiſon 
of | Delegates; which expreſſion in this Statute. intimates, that 
this was a known: courſe of appealing from the Admiral or the 
King's Commiſſioner in marine. cauſes to the Kine in his 
Court of Chancery for a Commiſſion. of Delegates.; who 
heard the Appeal, in ſome Court of the, Admiral. This 
Alan 'Waterioft 1 10, H. g. conceiving himſel at aggrieved | in tlie 
Admiral's Court, appealed to the King and his N 8 
Court of Chancery, and thereupon he obtained a Comm 
fon of Delegattsis Ad: U audientiam le ive opeleyie ſlept 
per iuſtrumentum-in«Cangellatia -poſtr N hace plane li iet, ut- 
certos Judices fi Commiſſarios ſuper appellatione ſua. prediffa 
afſignare dignaremur; prout Prin's Animadv. on 4 lit. 5. 403; 


This is and always Was the; practice of appealing. in marine 


cauſes, No Pope ever took away this right in thoſe cauſes from 
the King of England, ot earried it to his Chancery at Rome; 
but in Eeccleſiaſtical canſes aſter the Reign of the ſaid King 


H. 2d, in the time of King John and afterwards, until the 


the 24th of King H. 8th the Pope weryoften, uſurped #bis right 
12 2 2 in the _ 


of Eecleſiaſtical Appeals. A. D. 1179 
Dioceſe: of — in Eng 5 ma 


\ 


- 


— 


CS. 


8 72 gave to thoſe Incumbents” 


1 | oo x 100 | = 
the ſaid: King H. 24 in his Chancery n. n je 
- appealit reg Alex. 3 complained N General Council 41 
then Held ar Lareran in Rome, Aactoritate ſedis Anoſlolice con- 2 10 
| tempia ad aullientiam Domini Regis appellauit; Bin. Cuncil. Vol. 7. any 
part . p.704. And tho that Papal Uſurpation was too general, beef 
yet during this encroachment of the King's power, ſome Kings wre 
(as Supreme Ordtnaries in appbinting Gommuſſioners in Kceleſtaſtical Fl bee: 
| cauſes, and in receiving in Ghancery Appeals from- hoſe. Gommi/- hom 
froners, and in granting new Cmmiſſſons for the hearing of thoſe ter 
Appeal.) er ted their Eccleſiaſtical Supremacy in thole Cauſes appt 
and Appeals; as King H. 34 Commiſſionated-in an Eccle- W fore 
_ fiaſtical Caule the hes Arch Biſhop of Dablin; Coms Hiſt. with 
part 1.p.124. And the fame King collated to the Biſhoprick Eccl 
of Down Reginaid the Archdeacon of Down, and rejected the of g 

_ Ele&#ion, which the Monks of the Cathedral of St. Patrick in WM ina 
Darn had made for one Lidel to be their Biſhop ;- prout Ware th 
men. De Fraſil. Hibs. p. 5 J. And there are many like in. 11, 
fances on this Point, H. p. 18, 56, 69, 106. And i Reign ever 


TY ol the faid King, viz, 25 F. 3. rhere was a Court of Dele- tori 
gates held in a ee Cauſe, and a Prohibition awarded the 
Adicibus is Delegatis, 13 Rep. 13. And by the Common Lam the W- mor 


King of England 3555 and often did excmpe Churches from 
the furiſdictiom of the Biſhop and -Arch*Biſhdp, to whom 
formerly. thoſe Ohurches and their Incambems were Subjet?; 
ieopal Juriſdiction ;' 1 H. 7. 
F;, Rep. 1g. in Citi Cale: Some of theſe'exemprions, 
in Royal Donatyver and in the Ning ae nd Feen. 
lats, were made before King N. 8, King Fohn or N. H. 2d; 
and ſome made during the Pope's faid Uſurpatzion: and thole 
exempt places were vilitable only by the King's Eccleſiaſtical 
Commiſſioners; and Ar peals lay from thoſe Viſitors, not to 
any Biſhop, but to the in Chancery for a Commiſſion of 
Delegates who heard re Bertele Appeals in ſome known 
Eceleſ. Gourt appointed for hearin Appeals; as that of the 
Arch-Biſhops, viz. in his Court of! hes in Bor Church, Lond. 
as Dr. Wake ſays in n Power of Princes, p. 125. Anſelm Arch: | 
Biſhop of. Cant, in the * "Bs Raffi v was the firſt mw 
je 
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ject of Eugland who appealed to Rome, as the Lord Cook ſaid in 


s thing unheard of, and contrary to the cuſicm af ibe Realm, for 


any cue to appeal to Rome without the King's leave. King John, 


before he .gave up the rights of his Grown to Pope Innoc. 34, - 


wrote to him ſaying, that bis Subjects ſbould not appeal ro Rome, 
becauſe they might hat e Juſtice and Judgment in all things at 
home; Mat. Paris Hiſt. p. 226. King H. 3d ſent an angry Let- 
ter to the then Arch-Biſhop of Dublin, ſaying -Rex 2gre tulit 


appell. ad Papam: Rex Dublin: Archiep. 4. luſt. 3 40. There: 
fore ſeeing there were numerous and continual Appeals, maze 

to the King, before Appeals were allow ' d to the Pope, from 
Eccleſiaſtical Courts in .cxempr places, and from all the Coe 
of all Arch-Biſhops in the King's Dominions, it cannot be 

imagined that thoſe Appeals were »{ually directed and preſented 
tothe perſon of the Kzug, but rather to him in Officina Juſt i- 
1, in that part of his Chancery where there was an Office 
4 an-Officer publickly known, and always ready 


ever open, an 1blick Own | always read, 
to receive Appeals, as well from Eccleſiaſtical Courts as from 


the Admirals Court; the .reaſon being the ſame in both , but 
more cogent in"#he firſt, becauſe errors and-grievances in S -. 


ritual Courts 2 frequent and mote mifchievous, than 
in the Courts-of A 


* 


perhaps being grieved by an unjuſt Excommunication given againſt 
them by An Eecleſiaflical Judge, might find themſelves at 4 
boſs where and how to wait for the King in perſon to preſent 
ta him their Appeals for relief. Appeals and Writs of Exror 

bold upon the ſame reaſon, The Subjects of theſe Kingdoms, be 
Clergy us yell as the Laity, were in the like caſe and perplexity, 
as had in the Eccleſiaſtical, as in the Temporal Courts, before w 


they had obtained their Magus Charta, and that precious 


| Chapter of it, Nulli negabimus vel differemus Fuſittiom vel Re- 
tim; they were (as Lambard ſays in his Archaton) as uncer- 
tain of - remedy as they were certainly wronged. The Kings 


Py f 


indeed had always a Court of Chancery for the admi//ion of Ap- 


dmiralty ; and therefore the complaint o, 
- thoſe ought to be more readily admitted, and alſo. in a certain 
known Office for the redreſs thereof ; otherwiſe the Subjects, 


* 


e 


— 
— 


N 


his Eccleſiaſtical as well as his Secular Subjeds, and Appeals 


; * - 0 * | : \ ! ws 
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_ "zpeals and alt, of errors againſt Judges; and this Court 


for that purpeſe.is and Was co-equal with the Monarchy z Hob. 
Office of Chancellor to be adhd three Abbots by turns; 
 Dugd; Orig. Farid. fel. 3 2. The Britiſh Kings in England had 


63, & Shore p.82, The Saxon King Etbelred appointed the 


_ ſuch an Officer, 4 Inn. 78, 81, Cancellarii officiam eſt ſupplica- 


tones & querelas conquerentium audire & examinare, & eis ſuper 


' Jualttatibus in 8 oftenſarum debitum remedium exhibere per 
cdl Regis; Mirror. c.1,15. Fleta, I. 2. c. 1 2. But in the Norman 
Reigns' the Chancellor and Chancery follored the King; then 

the acceſs of the Subjects to the perſon or preſence of the 
| King were. very difficult and expenſive fer their obtaining 

Writs of Error or Commiſſions of Appeal, and they might be 
undone by his hearing & determining them by abſolute Aut ho- 


rity without . preſcribed rules of ordinary Proceeding, and his 


delaying of Juſtice. would be as 2 denial of it: But that Great 
Charter and the Chapter aforeſaid reſtored and ſecured to the 
Subjects their anoient riglit, and eſpecially this in this caſe of 
Appealing.: for an Appeal is due to the Subject by right and 


jullice, and is an ordinary remedy, as hath been before in this 


Argument often aſſerted and proved; and as it is an ordinary 
- remedy, a common right and due ex debito Juſtitie, this Ap- 


F nat to be made and directed to the Perſon of the 


King, as to King Henry the 2 d, who died, and ſuch an Appeal 
would die with him; but to the King, as he is an immortal Cor- 


poration, and ever preſent in his office of Juſtice in his Court of 
Chancery: A Commiſſion of Appeal is granted i 
in complementum Furis and Fuſtitid poſiulante, upon an Oflenſum 


_ efl Nobis in Cancellaria noflra-—Ex parte A. B. de oportuno Juri: 
remedio ſibi per nos provideri—as afore- mentioned; whichAp4 
peal and Commiſſion have very little difference in fubſtance or 


form with the Plaiut and Vit of Error, or of falſe Judg- 


ment directed to, and granted'by the King in his Court of 


Chancery, Fitz Herb. Nat. Brev. . 18, 19, 21, 23, 24, 25. And 


the King's /olemn Promiſe in the ſaid Magna Charta, of deny- 


ing or delaying Juſtice or right io none of his Subjects, reſpected 


as 


ww 


in Chancery 


declar 
witho 
medio, 
Statut 
being 
or 6th 
and c01 
remedy 
ſhall: h 
rected 
mine 
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as well as Writs of Error: The Temporal Judges have re- 
ſolved That a. man may of courſe, have a Writ of Right, or 
a Remedial Writ in the Court of Chancery without ſuing to 


75 An e 


7 vertae' of © 


Co. 2. Inſt, 4, 53. The Lorg Qhief Juſtice Haves; 
pe al, made io th e King 148 his Gourt of Chancery, 11 
his Original Furtſdittion 3, and he gives a Ummiſſion to others 
10 hear the Appeal, becauſe be could nut bear it in perſon ; 1 Jentr. 
Rep. 134. 1. Mod. Rep. 84. The King is a, Body Foliuct z he 


can 7 uage no man in perſon,” 1 2. Rep. 64. He. gives Judgment. 


in matters of Juſtice by his Judges; and therefore the King 
himſelf can de no wrong; but if his. Lord Chancellor or his 
other Judges give falſe or erroneous. Judgment, or deny or 
delay -· Juſtice, the Subjects may have a. legal remedy, and a 
common right againſt the wrong; 2-Inſt. 186, 187. The King 
indeed is Supreme in all cauſes, both Eccleſiaſtical and Tempo- 
ral; but his Supremacy is Political, not natural or perſonal: he 


is Chief Juſtitiary as well as Supreme Ordinary; but the Law 


has diſtributed his whole power of Judicature to his Miniſters 
of Juſtice, in Courts and Offices of Juſtice, ſo that if a man 
ſhould render get to the Judgment of the King in 4 Caſe, 
in which the KIf £ 

to others, ſuch a render would be to no purpoſe, 4 Inſt. 70,71. 
The Statute 52 H 3.c. i. ſays Proviſum, concordatum & con- 
ceſſum eſt, quod tam majores quam minores habeant Juftitiam in 
Curid Domini Regis. The Statutes 2. Weſlm. 13 E. 1. c. 14 & 50, 


declare that no man ſhould depart from the King's Court 
without remedy; Non recedant querentes a Curia Regis fine re- 


g had commuted all his Judicial Authority 


— 


medio, ut Curia Regia deficeret in Juſtitid erhibendd; which 


Statutes are maxims of the Common Law, that the Subject 


being injured ſhall have Juſtice, and be redreſſed in one Court 
or other; Priu's Animadv. p. 103. When the party is grisved 


and comes inio Chancery with his complaint, he ſhall haue preſent 5 


remedy without purſuing it elſewhere: 36 E. 3. c. 9. That is, he 


ſhall have a Commiſſion of Appeal, or a Writ of Error, di- 
rected to certain Judges and Delegates to hear and deter- 
mine the grievance, 4- Inſt, 82. Lamb, Archaton; p. 72. And - 


E e | this 


YE 
- 


9 les 5) 

: this PRE likewife, as well-as M. Charta-and the faid Stat. 5 
of Clajenden, is declaratory of the Common-Law, 2 Inf. 54; 

_ 4 Inf. 82. When the Saves, upon his complaint in Chan- 

TT can find no or, OT Commence 
= | - e 85 7 


— 


Bb the E 
3 could be 
=: Wit are Naber Fre holds: an | theſe RS may not 
3 be deprived. nor ſuſpended or ſequeſtred, withoat juſt and true 
| | cauſe, and lawful procedure and legal ſentence, as is declared. 
LES by 13. B. 3. 5 which is an enrolled Statute; prout Gotton's 
Tn | 1 1 23. If the erroneoas_ proceeding and ſentence be made in 
e Temporal Court, 4 My of Error lies; If in the Eccleſiaſtical 

- K, an Appeal cannot be denied or delay'd: for certainly it 

is the right of a Church - man to appeal from an erroneous priva- 

15 8575 A. D. 1901 The Engliſh Houſe of Commons in 

LE 4% Article ag ainſt the Lord Summers (the late Lord 
jancellor of Engl.) charged him with a Poſition, ſpoken - 

by ns in place of Jeificacure, viz, That . Subjects 
I : mig! F 


— 


nig bi have rights and intere ft without any remedy for the ſame; 
leſt by Petition to the perfon of the King only 1, which Poſition, 
as they declared, war highly dangerous t0 the legal Gonffitution 
of the. Realm, and abſoluely deſtractive to the property of the 
Subject. In the 29th E/iz. the whole Court of B. R. in Hud- 


dlefton's' Cafe 4 Inſt. 214, 215 relulved that 4 Writ of Error 


Petitioin for it 10 the perſon of the Queen; for if he be driven to 
his Petition, gueat delay might be uſed; and his life might end 
before he conld obtain bis Writ. That which is called in the 


ought: to be -granted to Huddleſton in Chancery without Suit or 


Temporal Law: 4 Plaint or Writ of Error, is an Appeal in the © 


Spinituai Lam, 27 Hl. 8. f. 15. b. they are remedials, and equally . 
the rights of the Subject, in all. caſes not expreſly probibited wp 
ey are grounded upon the ſame reaſon. and common Juſtice. 


peal to the perſon of the King; for that werhog. would have 
implied a Supplication to be made to his Majeſty himſelf to 
hear and determine the 4ppeal ; and this remedy might be- 
come more grievous than the diſeaſe; the delay of Fuſtice may 
be.morſe to the Appellan than the denial, as in Huddleſion's 61 55 
afore · mentioned. But this Statute, both in the Preface and in 
the conaluſiau of it, declares chat, before any. Popiſh or foreign Canan 

mas introduced into the Realm, it was the old Lam and the imme- 
murial uſage af the Kingdom that the Subject, when he lacks Fuſlice 
in Eccleßaſtical Cuuſet, might appeal or complain to the King 
for a Precept to Delegates to examine the complain, and re. 
drefs the grievance; This method of appealing is referr d to 
the Common- Law. - The afore. mentioned Engliſh Statute - 
25 K. 8. c. 19, thews that, upon Appeals made to the King in 

his Court of Chancery, the King is to nommate and appoint - 
the: Delegates, yet the Lord Chancellor, or Keeper, or the Com- 
miſſioners of the Greal Seal do always: nominate and appoint 


thoſe Delegates: The- Eutiy of Commiſſions of Appeals, gran- 


ted by the Lord Chancellor, is in the Chancery as committed 
oer ipſum Regem; 2 Kebl. Rep. 47. The Lord Keeper writes 
Teſte ue ipſd in the name and perſon of the Queen herſelf; 
Lamb. Arc lain. 63. The Lord Chancellor, in admitting Appeals, 


The ſaid Seamus of Clorendew- did ot dice the party to. ap. = 
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A Ys ing HAN Aung" fombs of Chancery Commiſſions upon "Wal | | 


bog Appeals, is 


pleaſure 


of Hot; wiel Appeal, as it is 4 vigbi of the Subject, and due to 


1 


um Y Falice againſt the Appellate, ougit not to be preſented to 


the perſon of the Queen for the examination of its leg ality, as 


aforeſaid ; Ipſamet Regina Eliz. non poteſt eſſe Gapitalis Juſtitiar. 


in Banico Regis; Dyer 175. 6. The King could not act as Judge 
in the Court of King's Bench, tho' the cauſes there are coram 
ipſo Rege; 4 Inft. 71, The King alone, without the afliſtance 
of his Judges, cannot give Judgment, 2 & 3. f. 10. He cannot 


determine any matter of difference between any of his Subjects, 


otherwiſe than in the ordinary Couris of Juſtice, and in the 
ordinary courſe of Law, Dyer 179. 16 Car. c. 10. Non en Regis 
inquirere utrum ſententia Fudicis Eccleſ. t juſia vel injuſta; 


uw. p. 35 1. As no Appeal or Writ of Error lies from the 
King, 4 Iiſt. 343; So no /egal ordinary Appeal or Writ of Error 
may be directed and preſented to the perſon: of the King. 


By the old C mmon Lam, when a party is grieved, in a cauſe of 
treſpaſs, by an erroneous Judgment in the Huſtings (the higheſt 
Court in London) he may come into Chancery for a Commiſſion, 
directed to certain perſons to examine the Error, and reverſe 
that Judgment; and the form of the Commiſſion is very like 
that in a Commiſſion of Appeal in an Eccleſiaſtical cauſe of 
Office; The complaint is received by the Lord Chancellor, 


and he grants and iſſues the Commiſſion out of Chancery in 


the King' Name, and in ſuch a complement of right, which 


cannot juſtly be denied or delay'd to the party. Rex dilefti;— 
Ex parte B. de quadam tranſgreſſione accepimus— Nos wolentes 


er rorem illam ( ſi quis fuerit) debito modo corrigi & part. inde in 
cemplementum Juris & ad plenam & celerem Juſlitiam faciendam 


D afſiznamus, Fitzh. N. B. u. 23. E. If a falſe Judgment be given 
for the King in any action, the party g rieved may have a Writ 
of Error, and igu his Errors, without Sumg forth an) Scire 


Facias againſt the King ad audiendum errores; becauſe. the 


King is always preſent in Court; Id. Fitæb. n. 21. H. And the 


ſiaid 


is as the Queen's Deputy or Servant during her 
5 Co. 9. Rep. 99. Dyer 212. yet he is, as. a Judge, in 
1 that%officGand caſe, ro exammme whether the Appeal be /awfal 
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proceedings and Sentences in the Eccleſiaſtical Courts in can- 


ſes pro ſalute anime & reformatione morum; which, they ſay, 


are there the King's Suits; Co. 4.Rep.7 5. b. 5. Nep. 5 1. Moor 653. 


Gro. Elia. 742. Gro... Jac. 335. 2. Bulſtr. 182. Wherefore upon 
the ſaid Statutes of King H., H.3d and H. 8b, and upon the 


whole matter, it may plainly appear that the Petitioner's Appeals 


lay regularly, where they do, in her Majeſties High Court of 
Chancery; eſpecially ſeeing the ſaid Appeals were ſo made 
for lack of Juſtice according to the equitable ſenſe of thoſe Sta- 


tutes; becauſe tho the words of theſe Statutes were ſpecial, 


viz. Appealing for lack of Juſtice in or at the Courts of the © - 
Arch-Btſhops, yet the reaſon being general, the Statutes ought 
to be generally underſtood ; for the Petitioner was manifeſtly 


grieved by the ſaid Lisburn· Commiſſioners, and no Court of any 
Arch. Biſhop could admit his Appeal, or intermedule with any 


4 of the ſaid Commiſſioners, as will hereafter be proved; 


and tho! the ſaid Statutes enumerated only ſome particulars, 
and the aſual Appeals made to the King in Chancery, viz. 
Thoſe from Arch. Biſhops Courts and from exempt places, as afore- 


faid; yet theſe beneficial Statutes muſt extend to parallel caſes,and © 
be conſtrued to all the Appeals which lie under the ſame reaſon 


and lack of Juſtice in appealing from Arch Biſtozs ; and alſo 
to all the Appeals which the Common-Law had a diſpoſmion to 


allow, or the ſaid Statutes had a good intention, to relieve the 
party grieved, altho they be out of the Letter, Form, or Order of 


peal iſſues out 


thoſe Statutes Does 240. Eſpecially ſince no Commiſſion of. Ap- 


by the Lord Chancellor of lreland, are made according to the Rules 


of the Com mon- Lam, or upon the equzty of Statutes, which are 


eclaratory of that Law : and in this Caſe his Lordſhip doubt - 
leſs will. do, as a Lord Chancellor ſaid in 8 E. 4. f. 5, where 
Statutes do give a title of right unto a man, I am bound to obey it; 
and as another Lord Chancellor in 4 H. 7. 5 ſaid, Nullus 


recedas 4 Curia Caucellariæ ſine remedio. 


ay. * to.) * 4 — 


nd Lawyers do allow ſuſpenſſue Appeal: made from | 


ws Chancery ſecundum formam Status i in hac parte 
edits & proviſiʒ but the Commiſſions of Appeal, which are granted 
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j = the Canon and Common Law; — "eh 


_ of” this point 
Aire mY Sta ane before ſet forth are declarations of that cle 
FIG the ancient Common-Law' is the- fame in the Ser 


Churth and State of England and Ireland, as was ſaid in Co. 4. wri 
Ink, 3.50, 3 36, and in 17 excellent Hiſtory ot Ireland afore - nu 
cited, Part 1. , 24, 66: but this matter being of great mo- di. 
ment and 13 41 conteſted, it may further be proyed by the Gp 280 
mon- Law. as it is common Reaſon and Juſtice. - © 16. 

In th 1 caſe it cannot be too often faid, That an Pro, 
neal; is. 4 natural defence ; The nature of his Appeal does. mif 
2 allewance of i it, and beſpeaks 1 or hearing the 
the an Appeal 1 1 a provocation; and when a party is op- ther 
Pla. the SENT inxocating the Head for relief, and the Head teric 
will naturally ſend {uccours to that member. The A&afore- app 


G 7 ty the 1775 of the Suliject. fays: All Commu- bad: 
ſigns of nature litt to the High Commiſhons. ; (which was ſo un- ice 
nat 19 5 0 prohibit, all Appeals) were permitiour: for an appeal W exp 
16; le ſuggerente hunganitate, 2. J. 6. b. 29. Nature and deleg 
5 common reaſon and neceſſi ity, of Juſtice, do demund M fant 
the hearing & determination of the Petitioner's Appeals; they e. 37 
Were mee ben Commiſſioners ere#ed*utider the Great: Seal; WI Refor 
Sal and th boty ard by Commitfioners appointed by che Greats MY Sea. 
Sea entences mult be diffolved. Hoe one iy they Bl wher: 
— me ade; 725 tam convenient Hinte #quijtati, qudd num. Juſtic 
diſfoluciur godem ligamine quo colligatum e 4 1%, 122. a; 

ourt. is exempt from this Rule of natural Fultic 172 — 38 Gurt 

Cales. 2-5; Thoſe erroneous and! e pro rips and Wl No. 
Jecrees ought, not to remain. uncorretFed-and. not 88550 FT wy defini 
yet. they cannot be undone, 'or declared null 407, nor Uf be Ecrlet 
examined in. any Court except in. a Court of the ſame fort; No MW cauſe 
Temporal Court 70 take co 0 ns and diſeuſf tlie Appeals, Supre 

5 e 921 9 or nh much leſs the merits of the „A 
principal cauſe, 8 the pegel thereupoa; for theſe om C 


matters belong ad aliad « examen ; the Laws, Rules and Forms ue ffn 
in tlie Le Courts are ly fromhoſe in the Tem. genera 
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e e anal 
ſeirt nun pertinet 1d barem, 19 Ie 
cleſiaſtica} Court h Fariſaittion of the auſe, Ny 12 Ind 
Sentences made in that Court in that cauſt, be eh bighe? or . 
wrongful, maſt fland firm until they be revoked.or declay  - 
null in an Eccleſ. Court, Moor 78 3. 4.Kep. 29.5,Rep,5. in Cas. 
drie's Caſe. 5 Rep. 5 7,3 8. in Spicot's Caſe. 1 Mod, rden, 8 
285, 333. 2. Jones. 1) 5. Ram. ro 5, 112.3. Vemr. 42, 47. i 
164. If the Secular Fudges had granted to the Petitioner a 
Prohibition upon his ſuggeſtion againſt the ſaid Lisbum Com- 


miffioners, his on Iunoceney would not thereby be cleared nor : 


the merit of the cauſe examined. The ſaid Commiſſioners, if 
there was a; Zuorum of them in being, eould not retractꝭ their pre- 
tended definitive Sentences (from which the Petitioner had. 
Fu earns tho they were convinced that thoſe Sentences were 
and tho* they . willingly revoke them: for their Of- 
fice- and Juriſdictivn of the Cauſe and their, power over him: 
expired- at their paſſing thoſe: Sentences againſt him; Judem 
delegatur diffinitiod- ſententiamdo, ſive bene; oe mall. officts 
fanthus eft, * ejur Juriſclictio ceſſat; 27 H. 8. F. Ic. Feta. . Ga 
c. 37: U. 14. Extra. I. 1. tit. 29. c. 9. Goa. J. 7. tis. 48. 40) _ 
Reform:p.275,277. No. Ordinary can reverſe. his own definitive; 
Sext.” De app. c. 10: as it is in tte Temporal: Courts of Record, . 
where there in an error in Eaw- (which is the default of th. 


Juſtices) the ſame Court cunnot reverſe the Tudgment by or with 
a Writ of Error; hin this Error ought to be reverſed" ih aner 


Court. before other Fuſtice by a Writ of Error; Fitæb. N. Bin. 2 1]. 
Arech-Piſhop; as ſuch, could reverſe: the 
definitive Kerdenre of the King's Special Commiſſioners for 
Ecrlefiaſtical Cauſes, or meddle with their Proceedings; be- 
cauſe ſuch Commiſſioners are' Superior to any Ordinary Ts the - 
Supreme; Delegatus 4 Principe: vices Principis geri; & in tcauſi 
fthi i Principe ſpecialiter delegat ſuperior & Major eſt Legat &. - 
mii Ordlinaris; & Ordinarius non poteſt ſe intromittere de his, 
que' fun d Deiegato Principts; quia mandatum ſpeciale derogat 
rm Extra. I. 1. tit. 29. c. 11. & tit. 30. c. 2. & tit. 3 f. c. 1. 
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BER TIM :- 
moſcere omuind non valet , Id. I. 2. tit. 28. c. 54 And ſo ſays 
- the Engliſh Statute 25 H. 8. c. 19. Se. penult. and the Iriſß 
Statute 28 H. 8. c. 19. f. 118; and Moor's Caſ. 1070. and 
Gro. Fac. 8 2. No Biſhop, or Arch-Biſhop, as ſuch, can alſolve 
a man excommunicated by /pecial Eccleſiaſtical Commiſſioners 
of the Pope or Prince; unleſs in article of death, becauſe 
* 8 of their ſpecial Authority as aforeſaid; Cum Delegatus Pape ſit 
3 major omni ordinario, excommunicatus ab hujnſimodi delegato nun 
- poteſt ſine mandato Pape per alium (præterquam in articulo moriss) 
abſulutionis gratiam obtinere , Extra. I. 1. tit. 3. c. 11. Sect. 3. 
X tit. 30. c. 4. gloſ. k. & l. 5. tit. 39. c. 39. gloſ. c. Decretum 2. 
Dit. c. 4. & 11:4: 3. c. 40. & 27. J. 1. c. 19. gloſ. c. Durand. 
ßbec. I. 1. p. 39. u. 49. Marant. Spec. p. 166. n. 59. Navar.Tom. 
2. p. 268. u. 5: Lancell. de Attent. p. 211. u. 5. Socin. de Sent. 
Excom. f 387. u. 135. Piaces. Prax. p. 333. Lynw, p. 292. 
gloſ e. Reform. p. 162, 167, 200. The Lords, the Chancellor 
and Keeper of the Great Seal of England could not ad- 
mit the Petitioner's Appeal from the ſaid Lishurn Commiſ- 
ſüoners, as they were ſpecial Delegates of the King's Deputies 
—_ or Lords Juſtices of -drelaxd, according to the ſtrict rules of 
3 La before ſet forth. The ſaid Iriſh Act of Appeals (alths 
it might direct the ſaid Appeal to be made to the King m his High 
FF Court of Chancery in England, and might require the ſaid Lord 
_ Chancellor and Keeper to grant a Commiſſion of Delegates upon the 
5 | ' ſaid Appeal) yet this Act, being made in the ſubordinary King- 
dom of Ireland, could not bind the Court of Chancery in 
the Superior Realm of England. His late Majeſty King Wil- 
ham might well refuſe the allowance of an Appeal made from 
the Delegates of his Deputies, and preſented to his Royal perſon, 
as a right and due by Juſtice ; ſeeing he had committed all his 
| judiciary power in matters of Juſtice to his MiniFers of Ju. 
- . flice, as aforeſaid. Such Eccleſiaſtical Appeals, as they are or- 
- - dinary remedies, ought-not to be made. to. the High Court of 
Parliament; Nunquam decurritar ad extraordinarium, ſed ubi de- 
f; fit Ordinarium; 4 Inſt. 81. Theſe Appeals are examinable 
- only in an Eccleſiaſtical Court; and the Statute 1 H. 4. c. 14 
prohibited ſuch Appeals, eſpecially in the firſt. inſtance; 
e . edt 5 e 


wa 


Shore's Caſes; p. 125. Since therefore there ought not to bea 
failure of Juſtice. within her Majeſty's Juriſdiction, there ought - * 
to be an ordinary remedy where there is a common rigbi: The _ . 
The Queen will Sep no man from his right, or fop the courſe - 
of Fuſtice, or any legal cauſe depending in an inferior Court 
from being ſent to a ſuperior Court for à lawful tryal; her 
Majeſty will not deprive any, of her Subjects of the benefit of 

the Law; 3. Mod. Rep. 3 33. Heil. 27. 2. Bromnl. 20. 1 2. Rep. 66. 
Dominus Rex eſt omnibus & ſingulis de Regno ſuo Fuſtitie De 
hitor; 20. E. 1. Rot. 14. The King's will is what Law willeth; 
Hec voluntas Regis, per Juſtitiarios & legem ſuam unum eſt dicere; 

4 Inſt. 71. To appeal to the King and to his Court of Chan- 
cery, where the King is always preſent, 7s all one, 9. Rep. 9 ũũ9. 
S. as to the effett for obtaining a Commiſſion of Delegates; _. 
for this recourſe is according to the old Laws of King Edgar 
and Canute; for lack of Juſtice elſe- where, the party grieved 

in the Hundred Court or the Sheriffs Tarn had his Writ of. Error 

to the King; and if the party was oppreſſed Mhe ſaid Court 

by the Bp. in an Eccleſ. cauſe, he had his Appeal to the King; 

Si quis ſummi Juris onere domi prematur, ade gem, ut is id oneris » 

alle vet, provocato; Lamb. Arch. p. 15, 100. Bacon of the GGvernment 
of Eng land, p. 4 , 43 So. It eannot be imagined that the King in 

perſon ſnould hear & receive all thoſe plaints and provocations 
made to him from all the Hundries and Turns throughout the 
Realm; but this appealing and complaining was made to the 
King in Chancery as aforeſaid; and was according to the old“ 

Lam of King Alfred, -v:z. That out of the Court of Chancery 
remedial Writs ſhould be granted without difficulty upon complaints 

of the Subject brought tbither; and as the Lord Chief Tuſtice 


* 


(aol ſays, That Law continues to this day. 4 Inſt. 78. Curia Gan- 
cellariæ Regie eſt Curia Ordinaria pro brevibus orinalibus emanan- 
dis, & Juriſdictio ibidem eff coram Domino Rege 4 Inf. 78, 8 1: 
Wray Lord Chief Juſtice and the whole Gourt of B. R. re- 
ſolved; That all Pleas in Chancery, according. to the ordinary power, 
are coram Domina Regina in Cancellaria, and that the Lord. 
Keeper of the Great-Seal or the Lord Chancellor of England i: 
but the Queen Deputy during 5 pleaſure; and that the Ser- 
LE hy TOC. 1 vice 
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Ant as 


E 5 
vice of the Serjeant at Arms, made 10 the Queen's Deputy, is as | mill 
done to the Queen her ſelf; 9 Rep. 99. The Ld. Chanc. grant. Cle 
4- pardon to a man ſlayer /e defendendo, without ſpeaking to the alſo 
Queen for 11,2 In#.3 16: Fitzh.n.287.F. and much more. his Lie? in 0. 
may grant a Commiſſion of Appeal without the Queen's ſpe. -redre 


* — I 


=— cial order. Where a man is grieved, aud has no remedy at the nap} 
= Temporal Law, there is a remedy for him in ibe Eccleſiaſtical Law, W been 
is a Lord Chief Juſtice ſaid-in March's Rep. 153. When par- conſe 
EET ticular Courts fail of Juſtice, the High Court of Chancery, as there 

85 the general Court, : gives 8 remedy 3 otherwiſe , the Subject might. vente 
1 have juſt Cauſe of Suit, and he ſhould not have remedy; 4 lnfi. W ſome 
2213. and Co. 1. Rep, 139, Theſe are maxims of the Common- their 

Law; The Law ſhall not make a conſtruction to do wrong, CO. profit. 

== Litt], 183; nor favour any 4njurious thing, Id. 361: It favours. Juſti- 
bing which come from nature and the order of nature, Id. 197; of tt 
= | and certainty of time and place in all things pertaining to Law; troula 
= Bendl. 149: It aagſpefts matters of ſubſtance rather than circum W Th 
= ſtunces of mati, Co, Littl. 139: and conftrues things accord. the al 
. ing to the common intendment, the beginning, cauſe, and end of Wl impet 
things, and their -pofſalptity ; Id. 21, 28, 30, 91 l grues.4- WM Princ 

remedy to a man for à thing, whereſoever it gives him the thing, Ml to thi 

4 _ ©o. Littl. 56: and % far favours right,” that it will rather ſuffer been 

| a thing againſt a principle of Law, than' that à man ſhould be WI furthe 
wont remedy incaſe of wrong; 4 H. 7. 4. and 11 H. 7. 10 : BY Deleg 
A and the Law will rather tolerate a: miſchief againſt the Law of be toc 
=  -. nature than's general Inconventency, Hob. 224. Wherefore ſee - cery, - 
ning the Petitioner's Querel of Nullities is not a preſent remedy Dubli- 
A guſt jnjuſtice, for it hath not a ſuſpenſive effect without the Chrifi 
FF: *T _ adherens vertue of an appeal as aforeſaid; but his appeal 15 ing 10 
—_  - due by Common-Law, and is an ordinary right againſt wrong, Wi / the. 
and a neceſſary -right againſt an intolerable wrong; and is allo W in affe 


a natural defence, and lies in order of nature from inferiors. and I are 1, 


Delegates to Delegants and the immediate Superiors; and is due to 
directed to a certain place and office of Juſtice, according to ¶ ſpecial 


” 


not obtain a remedial Commiſſion: of Delegates in her Majeſty's I Extra. 
High Court of Chancery upon * ſaid Appeals wichen. mities, 
„5 %ĩ]17ʃ]iĩẽ dare OR 


the reaſon & courſe of legal remedies; now if the Petitioner can- ¶ Petratu 


miſſioners may ſequeſizr, ſuſpend, interdict and deprive all the 


Clergy, and all the Biſhops and, Arch- Biſhops of Ireland, and 
allo excommunicate them, and all the Laity in this Kingdom, 
in one inſtance, without-juſt cauſe, legal proceſs or any orainary 
redreſs, and their ſentences or opinion, however erroneous, if 
inappealable, will become as Canons and Laws. That which bas. 


been may be , the Petitioner's caſe may be a precedent of fatal 
conſequence, if he ſhall have no remedy where he has a right, 


therefore better 4 perſonal loſs or mifchief than ſuch. an imcon- 
venience , It is better that an Eccleſiaſtical Commiſſioner and 


ſome others may be forced in the Court of Delegates to recant 


their erroneous opinions, and repay coſts, and alſo refund meſue 
profits. to the Petitioner, than that there ſhould be a failure of 


Juſtice within her Majeſty's Juriſdiction; and that the Polity 


of the Church might be endangered by arbitrary and uncon. 


troulable power without any ordinary means of fedreſs,. 


The Canons and the Common Lam of the Church do require. 


the allowance of fuch Commiſſions of Appeal; they are not to be 


impetrated and granted by grace, and upon ſupplication of the- | 
and due by Juſtice 


Prince, but as common rights of the Sui | 
to the Appellant in the Court of Challery, as before hath 


been ſhewn, and may be more fully proved, and ought to be. 


further inſiſted on in this argument; for if the Commiſſion of 


Delegates be not grantable of right, the Petitioner's appeal will 
be too little purpoſe : In caſes of Appeals, the Court of Chan · 
cery, as it it officina Juſtitiæ, is the fame in Rome, London, 


ry, 26 7 | 
Dublin, and all other Seats. of Chief Governors throughout 
Chriſtendom, as-afore hath been intimated : and the appeal - 


ing to the Pope and See Apoftolick, ta the Prince and his Chancery, 


10 the Arch. Biſhop, his Chancellor and to hit Conſiſtory, is the ſame. 
in effect; and Reſcripts of Juſtice and Commuions of Appeals 


are iuable. out of thoſe Courts, as rights of the Subjects, and 
due to them by the common Law of the Church, except in 


ſpecial caſes ; as in caſe of Hereſy; Non, valet Reſcriptum im- 


petratum, ab heretico; quoniam hereticus-caret omni legum -atteerlio;. 


Extra. I. 5. tit. 20. c. 4. gloſ. f. and in caſes of notorious. enor- 
mities, and of appealing from Eccleſiaſtical Commiſſioners, 
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| who in their Commiſſion had the clauſe app. rem, and in other 


w caſes formerly mentioned; but*in ordinary caſes, Commiſſions 
of Appeals are grautable in Chancery, as of courſe and right, 
without jurplicazing for them as favours; 9uod de jure com- 
muni compeitt, ſuper flaum eſt prectbus 1mpetrare : er, gr vel 
privilegio impetrari non debet Keſcriptum ad appellandum, niſi ubi 
4 jure vel 4 Judice vel a ſuperiore appellatio prohibetur; ut fi in 
zotorio crimme Jacens vellet appellare, vel ut non obſtante appella- 
tione in omui cauſa procedatur ; Extra. 1. 1. tit. 3. c. 1. & Innoc. 
in loc. Litteræ Apoſtolicæ de mauu Pape vel Cancellarii ſui, vel 
illius qui ad hoc officium per Papam Depntatus eſt, debent reripi: 

| Builibct per nuncium Lineras impetrat, & hoc Papa ſeit & tolerat, 
nec aliquem repellit; Extra. I. 5. tit. 20. c. 4. in caſu & gloſ. g. 
Littere ApoFolice de ſimplici fuſtitid for mam habentes poſſunt 

1 facile obtineri; Ibid. c. 8. 4d Commiſſionem appellationis ficien- 
4am ſufficit in caſu prohibito, quod probabilis fit cauſa ; multo for- 
tin in caſibus nan prohibitis; Sext. de app. c. 3. gloſ. x. y. A 
Commiſſion cannot be denied to an excommunicated perfon, 

either upon his appel or com plaint of the Excommunication; 

becauſe otherwiſe Mean have no remedy againſt an unjuſt 

Ex communication; Reſcriptum impetretur ab excommunicato in 
cauid excommunicationts vel appellationis; alias ſequeretur quod 

' excommunicatius injuſtè non haberet aliquod remedium contra in. 
juſtam Excommunicationem; Sext. De Reſcriptss, c. 1. .in ten. & 
caſu; and therefore the Canon Law expreſly provided that a 
Commiſſion of Delegates be granted to an excommunicated 
Appellant ; other wiſe his Appeal would be no benen to him: 
Excommunicatus poteſt appellare, & proſequi appell ationem, & Li- 
teras impetrare; Quia nibil excommunscato appellare prodeſſet, ji 
non poſſet appellationem ſuam praſequi & ſuper ea Literas impetrare; 
Extra. I. 2. fit. 25. c. 14, It would be a foul imputation on the 
pure Law, To give the Subject a right and no remedy, or 

. ſuch a rem#dy he cannot get, or at leaſt without 'extraordmary 
- meanrito come at it; To allow him an appeal, and command 
the Appellant to proſecute it before Delegates upon a Com- 
_. miſſion which he cannot obtain, or not without much - favour 
and great difficulty; This dealing with the Subject would be 

| | e 1 flaliu- 


— 


tantalizing bim, and is repugnant to the expreſs texts of the 
Canon- Law; Yolumus &. 4poſtolica auftoritat@ mandamus, ut „ 
Preibhier, de quo agitur poſt excommunicationem ſuam, Apoſtolican 
ſedem adlire voluerit, nullus iter ejus impedire preſumat, 3. 9. 9. 
c. 12. Omni oppreſſus libere ſacerdotum ( voluerit) appellet os 
dicium, & 4 nullo probibeatur; ſed ab his fulciatur & liberetur + 


banc ſanctam Apoſtolicam ſedem appellet, et ad eam, quaſi ad ca- 
put, ſuffugium habeat ne ipſe innocens damnetur, aut Eccleſia ſua 
detrimentum patiatar ; Ibid. c. 4. Omnes qui in quibuſdam gra- 
vioribus pulſantur vel criminantur cauſis, quoties neceſſe fuerit, li- 
bers Apoſtolicam appellent ſedem, atque ad eam, quaſi ad matiem, 
confugiant ; Ibid. c. 5. 4d Romanam Ecclefiam ab omnibus, max- 
ime ab oppreſſis appellandum eſt, et concurrendum quaſi ad matrem; 


preſſionibus revrlentur: quia non poteſt nec debet mater obliviſci 
filium-ſuum; Ibid. c. 8. Ut 4 par and (3 90: Eccleſiaſti. 
cis ad alios Judices Eccleſiaſticos ( ubi - eſt auctoritas major) 
fuerit prouocandum, Audientia non denegatur; Ibib. c. 9. Appel- 
lationibus inter paſitis ad Apoſiolicam 7 pz ie 
et dewotd deferre; Extra. 1. 2. tit. 24. c. 19. Thele Texts. 
(and many. more ſuch in the Canon- Law) do demonſtrate, 
That the Apoftolick. See or the Court of Chancery in Rome, 
as it was an Office of Juſtice, and appointed for the receipt 
of Appeals, when the ſaid Iriſh Act of Appeal 28 H. 8. c. 6. 
was made) was a known open Court or Office, whither the 


might there impetrate or ſue out of coarſe a Commiſhon of De- 
legates upon his ſaid appeal; and it is alſo a demonſtration upon 
the ſaid Act, that the Petitioner's appeals do now lie of courſe 


Delegates, . becauſe /xch Appeals, before that Act, might have 


been made to the Court of Rome, and there they could not ke 
- I denied, nor could a Commiſſion there be denied upon ſuch 
Appeals; Audientia nan denegetur, as aforeſaid : and the Refor- 
e | mers of the Eccleſiaſtical Laws of England did an effełt confirm 


* / 


2.4. 6. c. 3. Si quis pulſatas fuerit in aliqus adverſitate, licenter 


ut ejus uberibus nutriantur, aubtoritate defertdantur, et 4 ſuis op- 


tenemini hamiliter 


Appellant or his Agent might bring in his Appeal in all Ecele- 


inthe High Court of Chancery of Ireland for a Commiſſion of - 


fuſtical cauſes {which were not expreſly prohibited) and he 
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| thoſe ancient Sande concerning Committions of Appeals ; pr 
Cum cauſa per appellationem 2d naſiram Majeſtatem dewoluta not 
| fuerit, eam vel Concilio Provrnciali definire volumus vel à tribus Arc 


quatubroe Epiſcopis d nobis ad id conſtituendis; Reform. De app. i if 
c. 11. Non eſt in facultate Judicis, ad quem appellatur, vel recipere Ser 
vel renuere appellationem ; quin fi 7. Juſta fukrit, eam  revipere co. tute 
Sit, Id. C „ rior 
The, knowledge of the Canon- Law, if pet 10 the Peri. Com 
tioner Caſe, might. exact for him a Commiſſion upon his Sen 
Appeals; for the clauſe app. rem. (which could be the only bar mig 
in bis recourſe to the High Court of Chancery for fuch Com- clan 
miſſion) Was em ved out of his way; ſeeing that clauſe was cf 
-omitted in the Li. burn Commiſſion, as hath been ewn be- 
fore; and the omiſſion or inſertion of that clauſe makes a Re. 
gal Conimiſſion to be a High Commiſſion or not in Eccle- 
ſiaſtical cauſes of cognizance of the firſt inſtance. It may 
ſeem want of Knowledge in the Canon. Law to Mert Tbat the 
appealing from'the King's Delegates to the King is as abſurd 
as to appeal from the King to the King, ab eodem ad eundem; 
Wy fs: ſach appealinf®muſt be made only to the perſon of the 
King; ſuch aſſertiont without limitation might with one ſtroke 
\ confound. the doctrine of Appeals; vis. 4 Delegato ad Dete- | 
gantem appelletur, and almoſt all that has been 3 in this 
Argument. A delegated power certainly cannot be the ſupreme 

_ power... True it is, the Engliſh Statute 39 Eliz. c. 8, ordained | 
| That the. ſentences of Depriv nion, given againff Biſhops and Deans 
within the firſt four years of the Reign of that Queen, were juſt 
e lawful; and that the appeals from thoſe Sentences were mad 
in ſecret, and; were unjuſt and unlamful; and therefore that 
Parliament (by which all the Subjects were concluded) did 
ad judge and declare that thoſe Sentences were good and ſuffice 
ent in Law, and ſhould remain at ſuch ; Any appeal, exception 
or other matter or thing whatſoever in any fe to the contrary not» | 
withſtanding; Thoſe Biſhops and Deans were deprived by the 
Queen's Eccleſiaſtical Commiſſioners primo Elis. for offences pi. ſiaſtical 
wed and confeſſed; Poph. Rep. 60. vie. for diſowning the Queen's Rule 7 


formation | 


* 


W Ecctefiaftical Cauſes, and for oppoſing theRe. definit 


caſe, this clauſe muſt be inſertec 
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formation of Religion, Burner's Hiſt, Part 2. p. 401. And 
none may appeal from any Statute- Lam: but this Statute 


ſtrongly implies, that thoſe apptals: would have been allowed, 
if they had been duly interpo/ed, and had ſhewn cauſe why the 

Sentences had been unlawfal or unjuſt : and /zce a penal Sta. 
tute is. refirained to its own Gaſes, Archdeacons and other infe- 
rior Clergy. men (being by definitive Sentences deprived by theſe 
Commiſſioners within thoſe four years) might appeal from thoſe 


_ Sentences; and that after thoſe years, even Biſhops and Deans. 


might appeal from thoſe Commiſſioners, if the Prerogative- 
clauſe of omni app, rem. had not prohibited them; but in that 
ed in their Commiſſion in er. 
preſi. words, as hath been proved; in which caſe the Regal 
Prerogative is fronger than the Papal; for that clauſe put into 
a Papal Commiſſion. reſtrains only frivolous appeals, or thoſe 


| made to tlie Pope's Chancellor; ſeeing the Canon Law had 


declared that the Pope could not grant Aach a Commiſſion, where- 
by the party grieved by his Commiſſioners .m:ght not appeal 
from them to him; Jus appellandi ita. ſpectat ad Principis ſupe- 
rioritatem uf Princeps non poſſis concedergguit ad eum appelletur, 
Pereyr. Prompt. Jurid. tit. app. p. 17. n. 54. Appellari poteſt 3 
Rege, quatenùs eſt dux, ad ſuperiorem, licèt non quatenus eſt Rx, 
& ALuotidiè appellatur a Delegato, quatenus eſt Delegatus Pape, ad 

Papum ; Navar, Fol. 2. p. 276. Conſil. 9. nu. 2. When a Regal 


Commiſſioner is a Judge, and received: Juriſdiction of 'Eccle- 
ſiaſtical Cauſes from his Prince, the recourſe of an appeal lies 


from him to that Prince; Si quis Epiſcopus vel Clericus alius 
habet Juriſdictionem à Principe, & judicat vigore illius Furiſdi- 
clionis, ab eo appellatur ad Principem, non ad Papam, Cod. I. 7. 
tit. 62. c. 38. glof. i. Si appelletur d Delegato tantum, ſive fit De- 
legatus ad uni vor ſitatem cauſarum, ſiue ſit Delegatus ad unam 
canſum tantum, ſemper de jure appellandum eſt ad ſuum Deleg an- 
tem; Extra. de app. c. 66. gle}. a. It is an evidence in Law. 
that appeal lie from Papal and Regal Commiſſioners in Eccle- 

ſtaſtical Cauſes of the firſt inſtance, becauſe there is a general 

Rule, That any man may appeal twice in the ſame cauſe from. 


definitives; Secundum Jura appellanti licet in eadem causa bis 


* 


Fd 


© = Bacon's Hiſt: of Qu. Eliz. p. 158 ;:That ff 
© determining the laſt appeal and definitive ſentence in 
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appellare. 


on- Law does allow the Appellant from a definitive Sentence 
to bring in new matters before the Judge ad quem, which he 
had not proved or alledged before the Fudge 2 quo; and 
therefore ſuch. Appellant needs not to expreſs any grievance 
his appeal; becauſe the Law preſumes that he was grieved. 
„ fuch a privitedge of the Subject as is called Lex 
tant ſicut lilium inter pinas, Cod. 1:7. tit. 63. c. g. Extra. de app. 
. 63. gloſ. b. Clem. de app. c. 5. Maraut. 
This is likewiſe allowed amongſt the Reformed: Eccleſtaſtical 
| Laws, In appellatione 2 diffinitiva ſententis (cum non. ſit neceſſa- 
rium cauſam exprimere) appellans cum unam cauſam expoſuerit 
Agendo, aliam poterit, proſegui; & poſt eam, aliam quoad ei ſup 
paeetent; quia non allegatum vel probatum in causd principals poteſt 
/.  allegari & probari in causa appellationis; Reform. de app. c. 20, 
235: Therefore this benefit in an appeal is the right of the Sub- 
ject; and it cannot be preſumed that any Chriſtian Prince, 
no not the. Pope himſelf, would take away. hat rig bt from 
and expreſs cauſe, eſpecially where 
be declares in his Commiſſion that his Commiſſioners ſhould 
act and decree according to the courſe of the Eccleſiaſtical | 
i Law 5 Ubi contrar ta voluntas Pape non: apparet, | Delegatus Juris 
formam ſer vare debet, & rationabiles exceptiones admittere; Ex | 
tra | ri nuſlius intendit Papa derogare; Ibid. 
C. 15. g/. b. It is a Rule in the Canon Lam, that no man, | no 
ot the ſupreme. Prince, ought to be judge in his own cauſe; 
Papa Fudex eſſe non debet in causa propria, 16.9. 6; c. 1, A Sta- 
tute againſt natural equity is void; as to mate a man Judge 
in his own cauſe, Hob. 87. It has been before ſaid and proved 
that Suits in the Eccleſiaſtical Courts in negotio correctionis are 
the King's Suits; and therefore it may ſeem aureaſonable that 
appeals in thoſe Suits ſhould-be made to the perſon of the King; 
Judges muſt be free from partiality, yea from ſuſpition of it. 
It was ſaid by a Judge & wiſe Hiſtorian, That Qu. Elia. in Hccleſ. 
cauſes could do nothing in perſon, but muſt att by her Gommiſſioners, 


e had not power in 


This Law is 


the Subject without a juſt 
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4, I. 2. n. 28. c, 39. The Civil and Ca. 


Sec: p. 355. u. 181. 


Eccleſiaſtical 


Contro- 
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Controverſiet; Id. p. 16 1. And that King H. 8th, tho' he was. 
Supreme Head in Eccleſiaſtical Cauſes, had not the definitive 
Sentence in appeal, Id. p. 133. He could no more in perſon. - 
admit, near & determine an appeal of. Hereſy than an appeal of 


Felony, for Decrees & Judgments in ſuch caſes are to be given 
in a Court of Judicatuie and according to Law, as it is artificial 
reaſon, Of cauſes, in which the King himſelf is Party, he may net 
perſoually. take cognizance, but he is to hear them judicially by 
his Delegates,as Lambard obſerved in his 4rchazon : 2-274. The 
| Petitioner's Archaeaconry is his Eccleſiaſtical Freeheld, and it is 
an hereditament, Beneficium eſt hereditas Gerici, Othob. p. 99; 
ae : and the King's paſſing it to another by Patent, upon 
the pretended Sentence of deprivation given by the ſaid 
Lisburn Com miſſioners, may be eſteemed. the King's Cauſe, and 
therefore the diſcuſſion or the legal gueſtion, whether the Pe. 
titioner's Appeal or Querel of Nullities (as it is a right of the 


Subject) againſt that Sentence ſhould be admitted or not for 


the determination thereof before Delegares, ougbt to be ex- 
amined in an Ordinai Court of Juſtice and by the ordinary 
coprſe of Law, Dyer 176. 16 Car. f. c. 10. It can be no diſs 
reſpec} to his late Majeſty to ſay, That he was deceiped in that 
grant, or that the ſaid Appeal ar the admiſſion of it (us it is 
due in Juſtice) ought not 10 be examined.by him in perſon, be- 


cauſe the Law and the King's will is the ſame; Talis præſu- 
mipur mens Principis. qualis eft mens legis; Vant. p. 234. u. 58. 


And. the Law had direQed.the examination of that matter 
to a proper Officer in a known Office of Juſtice ; the validity 


of that grant will depend upon the validity of the ſaid Sen- 


tence, and on the illegality of the ſaid Appeal or Querel; and, 
as it hath been fully proved before, if the ſaid Appeal be law- 
ful, the ſaid Sentence, during that Appeal, had no force in Law; 


and the Archdeaconr Was not vacant, and the ſai grant 


was void; for if the deſtitution was null the inſtitution muſt 


be a nullity , S/ in ſententis exprimatur n pri balionis, & con- 


demnatus appellat, durante appellatione uon cenſetur priwatus; & 


hoe, pro indubitato. practicatur in Rota Rom. 90 Collatio hene 


ld beat der drin tinnen lie anteguam | ſententia fine. 3 5 
95 1 Ty tion, 
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tionis tranſiret in rem Judicatam, eſt nulla; Piaſec. Prax. Epiſc. 


P. 338.n. 17. It is an adjudged caſe in the Canon-Law, di 
Presbytero fuit Eccleſia canonice conceſſa & tradita, et poſtea de 
crimine aliquo non fuit convittus propter quod de Jure debeat ſpo- 


- liari, wel poſt appellationem kecleſia illa fuerit ſpoliatus, ipſam ei 


faciatis reſlitui cum fructibus perceptis ; Extra. I. 5. tit. 1. 


c. 12. Si nulla fuit deſtitutio, nulla fuit inſtitutio; Id. I. 5. 


tit. 31. c. 18. gloſ, c. This appeal interpoſed: from the null 
ſentences of the ſaid Commiſſioners is a legal and uſual right: 


of the Subject, and thereby the Law gives him many bene 
fits, even before he obtains in Chancery a Commiſſion of De- 


legates; Non eſi ncvum, nec inconveniens ut appelletur ab au 


 wullo & a ſententia nulla : Nullitas propoſita per viam appellati- 


onis triplicem operatur effectum, viz. facit attentata, impedit ex- 
tronem, et reſcindit ſententiam; Lancell. de Attent. p. 196. n. 1, 2. 
Aitentata ſunt acceſſoria al ipſam appellationem, et proveniunt ex 


natura appellationis, et ex beneficto Juſtitiæ; Id. p. 409. n. 26, 


27: Appellatio in criminalibus interpoſita, ettamſs videretur injuſta, 
executionem ſuſpendit, niſi appellans ſit confeſſus et con vicl us; Id. 
p. 194. n. 10, 12. Appellatio eximit appellantem 4a Juri ſdictione 
Judicis a quo, etiamſi appellatio non 2 ſuperiori præſentata vel 
cauſa commiſſa; ergo neceſſarid et conſequenter operatur revocatio- 
nem attentorum, etiam ante Gommiſſionem, dummodo pars habeat 


illius notitiam; Id. p. 178. n. 11, 12. Pendente articulo atten- 
torum fatalia non currunt in negotio principals, Ibid. n. 37. S 


lapſa ſint fatalia, tamen appellatio non dicatur deſerta, causa in 
in Conſiſtorio Principis pendente; non ſolum fi Princept in cauſa 
non pronunciat, verum etiam ſi nulliter pronunciaverit; quia per 
pPronunciationem nullam non tollitur manu Principis appoſitio; 
Ibid. n. 38, 39, 40. Si ſteterit per Judicem quo minus cauſa intra 


| Tempus fatalium ex pediatur, dum multiplex fuerit interpellatio, vel 


appellans impedimento legitimo fuerit detentur, appellatio non cen- 
ſetur deſerts; Ibid. n. 42; 45. Regula eft quod appellatio con- 


ſervat ſtatum appellantss, ita ut appellans poſſit omnia explicare, 
gue poterat ante ſententiam; Et quod excommunicatus poſt appel- 
utionem ab eo inter poſitam nan tenetur diſiſtere 4 divinit, Ibid. 
n. 84, 88. Presbyteram; pro eo qu04 poſt excommunicationem or 
"2 | | 1 1 appella- 
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appellationem faflam divina cantavit, nullatenus inguietes; ſed ad 


eum ſlatum reducas omnia, in quo erat tempore appellationts com- 


* 


miſſa; Extra. de app. c. 16. 


The Quotation (taken out of the Canon - Law, and brought 


in proof of this Argument) ought to be conſidered as legal 
proofs , for the Eccleſiaſtical Law is the Law of the Land, 
lo far as it is not repugnant to the Statutes, - Common-Law 
and Cuſtoms of theſe Kingdoms, or to the Prerqg ative Royal : 
This is the declaration of Parliaments in England and Ireland 
in 25 H. 8. c. 19, and 28 H. S. c. 13; and is likewiſe the Re- 
ſolution of the Temporal Judges in Cawarre's Caſe, 5, Rep. g, 
32, and in 12. Rep. 72, 73, and in Vaugh. Rep. 21, 244, 246, 


327, 329. The ancient Canon Lam ot the Church ot Eng. 


land was contained in the Decretum, the Hecretals and in the 
Provincial Gonſtitutions, as was declared in Lynw. Provinc. p. 299, 
in text, & gloſ. b, i, & And as to Jurisdiction, the Eccleſiaſtical 
and Temporal is and was founded upon the ſame Common. Lam 
of the Realm, and is of equal age and anthorily; Share's Caſes, 


5. 99. In a Synod: of the Clergy+ of Ireland. held at Ciſbel, 


and in a Parliament held at L:/more by King H. zd li was 


ordained that all the Laws of the Church of England Ihen d be $ 


of full force in all parts of Ireland, as is recorded by Girald Cam- 
brenſir (who was then in lreland, and was Secretary to the 


ſaid King H. zd.) And by Matthew Paris the famous Hiſto. 


riogyapher of King H. 3d, ſaying, Rex. Henricus antequam ex. 
Hibernia rediret apud Liſmore Concilium congreg avi, ubi lege s 
Angliz ſunt ab omnibus gratanter vecepte, & Juratoria cautione 


meſtit confirm atæ, Mat. Paris Hiſt. ad. 4. D. 1172. Omnia 
divina Fuxta quod Anglicana obſervat Eccleſia, in omnibus 


partibus Hiberniæ amodo tractentur; Girald. Cambr. Hib. 


Expagn. l. 2. c. 3 2. The Temporal Common Law of England, 


and all the Statutes: which are declaratory of that Law, 


and other Statutes nde tbere before the z0ih of H. 7. are of 
force ini Ireland: therefore ſeeing the Canon, and the ancien: 
Lams of the Church in both Kingdoms, and the Common Law - 


and the Statutes thereof concerning 4ppeals, and the Judges 
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direft ſuch Appeals and Commiſſions of Delegates, as in the 
|  Petitionef”s caje, nothing may remain wanting in full proof of - 
%% Point but precedents: ſince cuſtom. is the gef expe/itor of 
Laws, Conſuctudo oprima oft leguminterpres, as is {aid in the De 
| Tretal, Extra. I. i. lit. 4. r. 8. Altho? indeed this r1ght of appealing 
needs no ſupport. by precedents, becauſe it is a common un- 
'-  doybted-right of the Subject. and due by natural Juſtice, and is 
85 gn «n/verſol 4r61b,' that & party,. who i manifeſtly wronges, 
ought to be fighted by an Ordinary remedy y. and in ſuch caſe 
the Rule is, not exemplis, ſed lig bus eſt Fudicandum, Goa, i. 7. 
"Tr cannot be expeed to ſhew a precedent of an Appeal and 
_ .Gommiſhon of Delegates In poins and in every cireumſt ance 
with the Petitioner's Cale; for the faid Lighurn-Compmiſhon 
was the firſt of hat kind and form which ever was made; 
but this Litburn. Cmmilſion in ſubſtance and hy reaſon of 
Ta is the lame with the Eccleſiaſtical Commiſſions granted 
Hy, Arch Filo ps and Biſhops to their: Surrogates 3) and js the 
fame with the Regal Commiſſions granted to Arch-Biſhops, 
Biſhops and Cathedral Deans in this Kingdom for their ex- 
-epcice ot Eccleſiaſtical Jutiſdiction in their reſpective Pre- 
Aincts; anch is-likewile the fame with the Regal Commiſſions 
grounded vpon the Iriſh Acts 28 Hf. B. c. 19, and 2 Elia. c. 1, 
empowring her Majeſty's Commiſlaries in the Prerogative- 
"Court to take cognizance of all Ecclefiaſtical cauſes and over 
50 all perſons in Ireland 5 and appeals: lie from thoſe Commil- 
bhoners in thoſe cauſes to her Majeſty, in her High, Court of 


— 


Giberrp for a Commiſſion of Delegates, and thoſe Commil- 
| ſions upon ſuch appeals are there grantable of courſe as due 
hy juſtice and as a common right of the Subject, as. hath 
been then before in ſeveral paſages of this Argument. 
pk cedents ip parallel caſes haveabe-tikce force, 1eſperially 
where there js. P Hey or is jorityvof reader, un li here 
Emm right kuck heren 2005jiſtico) zegbires ah. Agpenl, 2: 
jg the Petitioner's caſe bi fallſt nailem fais aber» idem ji, 
re ee in fel nb rule mme p. und, Ne 
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— 


n 8 * 2 0 | 
8 1 ” of : 
— = 
. 0 5 . g 
: I'2 ; ö D 
3 S 7 * 1 
* 4 ; » ; 


} 


tit. 30. c. 4. Luod uni juri communi conceditur., trahi poteſi av 


alis in exemplum, et null; debet denegari, Id. I. 2. tit. 7. c. 1. 


gloſ g. Cui licet quod eſt plus, licet utiq; quod eſt miuus; Sext. 


Fur. Reg. 53. Seeing an appeal lies of courſe to her Majeſty in 


her High Court of Chancery from Regal Commiſſaries in her 


Majeſty's ſupreme Court of Prerogative in hel. which Court 
hath ſupra-ordinary power throughout this whole Kingdom; 

for it hath Juriſdiction of ſimple and double Querels, and may 
act by meer office, and may receive appeals, not only from the 
Biſhops, but alſo from the feveral Arch-Biſhops of Ireland, 
when they grieve the Subject in their Conßſtoriet, Inquiſttiens, 
liſttations or Synods3 and the. Lord High Chancellor of lreland 
without difficulty will admit appeals from the ſaid Prereg ative 


as aforeſaid. What his Lordſhip does more, he may do leſs , he 


may do in ordinary, what he does in extraordinary cafes , and 
therefore he may grant to the Petitioner a Commiſſion of 


Delegates upon his appeals from the ſaid Lzbarn Commil- 
ſioners, who were appointed as Ordiuaries, and had power only) 
in two Dioceſes in this Kingdom, and over only the Biſhop 
and Clergy there; and by their Commiſſion they were more 
reſtraiu d in Juriſdiction than the faid Biſhop , they could not 
proceed ſummarily, nor without adjournments ; they conld' not 
act otherwiſe than according to the courſe of the Eccleſiaſtical 
Laws of force in this Realm, and alſo according to the Statutes 
thereof; and they had their Commiſſion by warrant of the 
Lords Juſtices ; but the ſaid Biſhop had, as all other Biſhops 


\ 


' bere have, their Commiſſions immediately from the Crown: and 
yet appeals lie of courſe from them, and they are as the Queen's 
immediate Delegates or Commiſſioners tor Ecclefiaſtical caules, 
or as they are her Majeſty's Yzcars-Generyl in thoſe cauſes 
within their particular Diſiricts; and their Biſhopricks are 
| Royal Donatzves, as before hath been ſhewn, In the year of 


of our Lord 167 1 Richard Vaughan Eſq; ( being proſecuted 


in cours inceſigs & Ex officio in the Dioceſe of Derry before 


the Biſhop thereof, and conceiving himfelf aggrieved in that 


+ 


in 


Court, and grant Commiſſions of Delegates upon thoſe appeal, 
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in the High Court of Chancery of. Ireland for a Commilſon 


of Delegates :- and, the then Lord Chancellor admitted the 
ſaid Yaughay's appeal, not only from the ſaid Biſhop's definitive 


| ſentence in the cauſe, but alſo from the Biſhop's denzal of A. 
poftles upon the ſaid appeal; and thereupon a Commiſhon of 


Delegates, as 4 complement of right, was granted and iſſued out 
of Chancery, dated 10 April 13 Car. 2. as appears in the Re- 


Lf giſtry of the Supreme Court of Delegates in Dublin, amongſt 
many other ſuch Commiſſions of Appeals there recorded from 


Iriſh Biſhops : But the right and veaſon in the Petitioner's caſe 


is much fronger than in the caſe of Vaughan aforeſaid ; for the 
| ſaid Lisbarn Commiſſioners did not tax the Petitioner with 


any immorality or enormity, and he then had and now hath 


3b other remedy but by a Commiſſion of Appeal from Chan- 

cery; whereas the ſaid Vaughan was charged by his own 
Biſhop with an enormous crime; and he might have appealed 
from him to his Arch-Biſhop,,or to the King's Supreme Court 


of Prerogative from the ſaid definitive ſentence, as he did 


appeal to the ſaid Prerogative Court from ſome interlocutories 


in that cauſe; prout ibid. Rgiſtr. ut ſupr z. | 


4 


- Cathedral Deanries in Ireland are Royal Donatives and 


their Deans, as to their Juriſdiction within their reſpectiue 
Precincts, are Regal Commiſſioners for Eccleſiaſtical cauſes. 
A. D. 1640 the then Dean of Chriſt Church, Dublin, made in 

_ Chapter many judicial acts againſt William Caruil, one of their 
Prebendaries, in negotio deprivationis for non. reſidence and ab- 
ſence out of this Kingdom : from which acts the ſaid Garvil 
by his Proctor appealed to the King in the High Court of 


Chancery in England; and his appeal preſerved him in his 
right to this Prebend,for the ſpace of two years, until he voided 


it by ceſſion.. In the year 1679 the now Lord Arch-Biſhop of 
Dublin, then Chancellor of the Cathedral Church of St. Pa. 
trick Dublin, was ſuſpended of his office and benefice of his 


Chancellorſhip by the D. of that Cathedral, and was likewiſe 


ſequeſtred from the profits of the ſaid Gbancellorſbip, as for his con | 
tumacy in not ſubmitting to the Viſitation of the ſaid Dean; from 
which ſuſpenſion &. ſequeſtration the ſaid Chancellor appealed to the 
„ e VJVV - mon 


PS - 


then Lord Arch-Bp. of Dablin and to his Audience; and the 
appeal was readily admitted: and upon a further appeal from 
the ſaid Lord Arch-Biſhop to the King in the High Court 
of Chancery of Ireland, the cauſe was heard and determined 


in the Court of Delegates. A. D. 1703, the ſaid preſent Lord 


Arch-Biſhop of Dublin (having proceeded againſt the Reve- 
rend John Clayton, the Prebendary of St. Michan of the Ca. 


thedral Church of Chriſt Church, Dublin, for not ſubmitting . oF 


to the ſaid Arch-bp's Yifting the ſaid Clayton out of the Precinci 


ol the ſaid Cathedral Church, and as he ſays, for not quitting his 


priuiledge as a Chapter. man of the ſaid Cathedral) pronounced 
in the Conſiftorial Court of St. Patrichs, Dublin, that the ſaid 
Clayton was contumacious, and decreed that he ſhould be cited 


to ſhew cauſe why he ſhould not be excommunicated ; from 


which Proceedings and Decrees the ſaid Clayton appealed to her 
Majeſty in her High Court of Chancery in England, where 
the Right Honourable the preſent Lord Keeper of the Great 
Seal admitted the appeal, and thereupon granted a Commiſſion 
of Delegates, who are now hearing the ſaid appeal and the 
principal cauſe.” In the year 1692 Tho. Styles & Sarah Baniſter 
(being ſentenced by the then Archdeacon of the Dioceſe of 
Dublin in a cauſe of inceſt) appealed from that ſentence to the 
late King in the High Court of Chancery of England, and 

the then Lord High Chancellor admitted the appeal, and gran. 


ted to them a Commiſſion of Delegates. Many appeals have - 


been made and allowed from Iriſh Biſhops, paſſing bythe Arch- + 
Biſhops, to the King or Queen in their High Court of Chan- 
cery in England for Commiſſions of Delegates ; Gro, Fac. 264. 
carte Rep. 187. In England appeals are daily admitted in the 
Court of Arebes, made immediately to that Court of the Arch- 
Biſhop of Canterb. from the loweſt Eccleſiaſtical Judges with- 
in. his Province; Sheph. Abr. tit. Prerog. p. 99. 2. Brownl. 28. 
Clarks Prax. Eccleſ. tit. 3. 102. The Lords Keepers and Lords 
Chancellors of England have often granted Commiſſions of De- 


legates upon appeals, which were framed out of the form & or- 


der preſeribed by the Engl. Acts of Appeal 24 & 25 H. 8. Dyer 
240. Moor 850. The appeal of the Cathedral Dean in Co. 13. 
JJ r 
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Ne. 70, (deprived by Regal Fecleſſaſtica Grmmiſſioners ) to the 
Delegates, or to the King in Chancery for a Commiſſion was 
- allowed, as made within the equity of the Act 28 H. 8. c. 19. 


The late Lord Chancellor mmer on 23 of May 1699 grau- 
ted a Commiſſion of Delegates upon an Appeal from the 


Gommiſſary in the Deanery of Br:dguorth in Com. Salop. which 


Deanry was a Rojal Pecaliar in 12 H. 4. prout Prins Animadv. 
, 405. and therefore it was not an exempt place belonging 


2 ed ng e ; 
to a diſſolved Monaſtery, nor within the letter of the ſaid Act. 


In Dyer 209, & 4 Iufl. 340, the Lord Chancellor of Englaud 


ſo far admitied the appeal of Goveney as to grant a Commiſſion: 


to two Judges to examine the legality of that appeal; which 


appeal was found illegal, not becauſe it was not made from 
ſome Archbp's Court, or from an exempt place (for the Colledge 


in that caſe was exempt from the Juriſdiction of any Eccleſ? 


Ordinary) but becauſe the Sentence was not an Bccleſiaſtical, 


but was a Temporal Aci, from which Coveney had appea led to 


the K. in Chancery; in which caſe an Me and not an Appeal lay. 


But that appeal had been lawful, if it had been inter poſed from 


| Viſitors of a Cathedral Deanry or another Spiritual Corporation ; 
for in ſuch caſe (as was agreed by the temporal Judges in 
1 Mod. Rep. 84) the appeal la) to the Delegates. If any | 
judgmeſit be given amiſs in Corts Chriſtian, it is to be recti. 


« * 


fed by appeal, according to the Statutes, or by Commiſſions 


of Delegates; Yaugh: Rep. 304. Thus Goodman and Turner, 
Deans of Wells, made ſeveral appeals from 9 7 Commiſſioner. 


Eccleſiaſtical; Dyer 273 : and ft was faid in Liul. Rep. 234, 


that by the Laſtitates or the Eccleſiaſtical Law appeals lay to 

the King in Chancery, before the ſaid Statute 25 H. 8. c. 19, 

' as hath been already proved. A Clergy man in England A. D. 
1532 (before the Act againſt Appeals to Rome was made 


in 24 H. 8. c. 12.) appealed to K. H. 8. from the Arch. Pp. 


of Cant. upon ſuſpition of Hereſy, and being examined in 


the King's Court, perbaps of Delegates, he was ſet at liberty: 


Burnet's Hiſt. of Reform. Part r. p. 121. The Clergy of Eng- 


land in their Convdcatrons, before the Statute, had acknow- 


ledged the Eedlefiaſtical Supremacy of K. H, 8th. Co. 4 Iuſt. 


ö 33 
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323 ;-and it is not ſaid in that Storare of 2; H. 8; c. 19, b 
no appeal: ſhould be made 10, the King in Chancery, but ſug h 4 

were interpuſed from Eccieſ. Judges in Courts of Arch. Biſhops o 
of \ exempt Places: and the King cannot be reſtrained by ne- 75 _ 

guide words in a Statute, unleſs the King be there exprefly 4 
named; 1 Gro. 542: 2 Gro: 37. 3 Bulſtr. 4. Bonner Biſhop . | 2 

of London (being deprived by the Eccleſ. Commiſſioners of 5 

K. E. Gib) appealed from their ſentence to the King and his 
Court of Chancery; Fox's Martyrol. Vol. 2; p. 697. And tho” Et, 

he was reflored. to his Biſhoprick by Delegates of. Q. M. upon 

his ſaid appeal; Burnet's Hiſt. part 2. b. 247: yet in Parl. 

1 Elis. he inſi ſted upon this appeal, and that by weriue of it. 

he continued {till the only lawful Biſhop of London, notwith- 
ſtanding the ſaid ſentence of deprivation, ZEme's Journal, 

P. 51. And the Judges of. B. R. 13 Jac. in 3 Bulſir. 74 were 
inclined to give judgment for the oper ation of that appeal, and 


48 


* 


ſor the continued rig hi of Bonner to that Biſhoprick, notwith- 4 
ſtanding the Iuveſtiture and poſſeſſion of Bp. Ridley in the fame  __ 

Biſhoprick. Seeing then by the foregoing Precedents many Com- | 

. miſſions of Delegates were granted as of right to appellants, - WM 


altho” they had been ſentenced as criminals, or as contumacious 
to Eccleſ. Viſitors, or altho' the letter of the Statutes of appeals 
could not juſtify thoſe grants; bur theſe bars: cannot truly be | 
ob jected in the Petitioner's caſe, and thereſore a Commiſſion f 
Deleg ates in Chancery cannot juſtly be denicd him. 
The Dioceſes of Down and Connor, afore ofien mentioned, 


* 


4 7 


were places as exempt from the Eccleſiaſtical Juriſdiction of 
any Biſhop or Arch-Biſhop, during the ſaid Liiburn Commiſ- 
ſioner's Regal Viſitation thereof; and if the Petitioner had 10 

ober right to a Commiſhon of appeal, even that of exempiion _ © 
would bring bis caſe within precedents of ſuch lawful appeals & 
Commiſſions of Delegates, and as a rig bi according to the rules 
of the Canon & · Common. Law, and alſo within the- meaning 

of the ſaid Engliſh Statute 25 H. 8. c. 19: for the ſaid Lisburn- 
Commiſſioners by their public Edict declared that their ſaid 

Viſitation was Reg al; and by their Inhibitory they layd the 


King's Hand upon all Epiſcopal . in all places within 
a "= 
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the ſaid Dioceſes; and their ſpecial Commiſſion tied up the 


| bands of the King's General Commiſſioners, vis, his Biſhop & 
Acch-Biſhop and other inferior Eccleſiaſtical Judges from e. 


erciſing any Juriſcdiction there, until that Inhibition be. relaxed, 
as it were, by a Regal amuvear manum: and in this Cale 


the difference is not material hether the exempiton be tem. 


porary or perpetual. Delegatus: Pape int: causs ſibi commiſsa 


- Juriſalictionen habet ſuper ordiuarium & quemcunq; mujorem; 


Extra. I. 1. tit. 29. c. 11. Legatus Pape Commiſſionem a 1i fact am 


M ecialiief impedire non poteſt ; Ibid. tit. 30. c. 2, 4. Idem I. 5. 
tit. 34. c. x5. Princeps per Commiſſionem imponenao manum ſuam 


ligat manus inferiorqm ; Barboſ. Rep. p. 270. Per appoſitionem 


manu Pape impediia eſi poteflas aliorum; Talis mani appoſitio 


habet vim decreti annullativi & derogationis, & plus operatur 


quam reſervatio: ſuper negotio, cui Papa manum apponit, etiam 


fie inhibitione, ligantur manus inferiorum; Lancell de Attent. 


p. 167. n. 4, 6. Princeps per ſuam delegationem ſpecialens' cenſe- 


tur tollere omnem Juriſdictianem, & omnem poteſtatem inferioribut 
Ordinariis : Ei in tantùm cenſetur avocata Furisdittio ab Or di. 


nario, quod etiamſi moriatur delegatus, non revertitur cauſa ad Or- 
dinarium, ſed vadit ad Papam, qui delegaverut; Marant. Spec. 
1 89. u. 3. It has been proved before, that the King, by the 


Common Lam of the Realm, as Supreme Ordinary, may exempt 


any Church or Plec s from Epiſcopal Juriſdict ion; and that 
thoſe exempt places and perſons are viſſtable by the King's Ec. 
cleſiaſtical Commiſſioners; and that the Subjects, heing grieved 


by fuch Viſitors, are to appeal to the King in his High Court 
of Chancery for a Commiſſion of Delegates, according to the 


faid Statute and Common. Law. In Ireland before, the year 


1641 an Eccleſiaſtical Eire or Regal Viſitation every 7th year 
went through the ſeveral Provinces and Dioceſes of this King- 


dom; and daring that Vs/itation of a Province or Dioceſe the 
Arch-Bithop's and Biſhop's Juriſdiction was, fuſpended , prout 
Biſhop Burners Life of Bedle, p. 82, 84: Thus anciently in the 
King's Temporal Juriſdiction, there was an Eire or Viſitation, 
and there were Itinerant Viſitors, Commiſſioners or Juſtices | 
of Eire roading through the Countrey from ſeven wow ta 

2 "1 72 8 75 . ven. 
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ſeven year; and during their Eire all County-Courts and 
, Common-Pleas ceaſed 5 quia in preſentia- majoris ceſſat poteſtas 
minoris: yet the Subjects, being grieved by thoſe Perluſtrantes 
and Viſitors, might be relieved in the King's Bench by Writs - 
of Error; 4 Inſt. 7, 78, 184, 18 5. And thus anciently the Arch- 
Biſhop of A4 magh, the Primate of all Ireland, every 7th year 


held his Viſiation in the ſeveral Provinces and Dioceſes of 
this Kingdom ; Wareus De Præſul., Hibn. p 250. J ure & uſu 
olim receptiſſimo Archi. Epiſcopus Armachanus quolibet feptennio 


viſitabat totum Regnum, cateroſq; metropolitanos. ad ſuum Tribu- 
nal evocabat, judicabat, & lites cauſaſq; graviores devolutione, ap. 


pellatione, aliiſq, juris præeminentiis aui facti remediis terminabat 
primatiali aut horitate, prout Jus Primatiale, p. 62, 73. Rooth's 
Analect a, p. 228. It is an ancient Priviledge and Rigbi of the 
Archi. Epiſcopal See of Armagh to admit appeals from the Arch- 


Biſhops of Dublin, and from the other Metropolitans of Ire- - 


land. 4. D. 1467 one Alſcone appealed from the ſentence of 


the Metropolitan Court of Dublin to the Primatial Court of 


Armagh; and John Bole then Primate, iſſued à Crmmiſſion to 

ames-Leach to hear and determine the cauſe of that appeal, 
wh re ver ſed that ſentence; Id. Jus. Primat. p. 23. and Dr. 
« Loftus's: printed Caſe of Ware and Sherley, p. 30. And Law 
and Uſage did allow all the Subjects of Ireland (being grieved, 


in all cauſes, and in every inferior Eccle/zaſiical Court) to appeal 
directiy, not only to the Apoſtolick See, or if they pleaſed to the 


Arch-bp's Court of Armagh; as was declared in a Decreta/ of Pope 


Jobn the 22th; In partibus Hiberniz ad ſedem Apoſtoticam ex. 
quacung; causa hattenus appellare-contengit, ſeu appellitur de præ- 


ſents, hujuſmodi appellantes ad eaudem jedem- direct ; nec non ad 
Archi- Epi ſcopalem Guriam Armachanam tutor. appellarunt & 


appellant; Id, Jus Primat. p. 25. Theſe examples might 7 ˙. 
E. 


and ſupport the appeals of the Petitioner in his ſaid Ca 


The Cathedral-Deanries and Chapters in the Dioceſes of 


Down and Connor are Spiritual Corporations, and of a new foun- 
dation, created out of diſſolved Priories and Convents : they 
were erected by King James the Firſt by his Charter dated the 


| Charter | 


f 


290th July in the 7th year of his Reign over England. By that 


„„ 


Bm 


1 TPöybarter he conſtituted ſeveral Dig nities and Prebends to be de 
| Members of thoſe Chapters, and gave to the Dignitaries and | 4. 
= - Prebendaries reſpectively ſeveral Recłories and Ficarager which ria 
bpDPetcore the ſaid Diſſolation had been appropriated to the ſaid in 
=_  Keligious Houſes: and he perpetually annext thoſe Reftories H 
—_—  -- and Vicarages to the ſaid Dignitier and Prebends , and granted wa 
—_ to the (aid Corporations and their members all the right and Ke 
| _ _ priviledges which belonged to any Gbapter men in any Ca- of. 
EH. thedral of England or Ireland: and amongſt other Chapter- Kit 
men he appointed and made the then Archdeacon of the Dio- Ch. 
ceſe of Down to be a Dignitary in the Chapter of the Cathe- W wa: 
dral of Down, and D. Murry to be the Prebendary of Garn- tent 
caſtie in the Chapter of Connor, granting to them and their W pea} 
SBiucceſſors certain of the ſaid Rectories & Vicarages for their 
Cathedral Service, and for their honourable maintamance : And a 
the ſaid King by his ſaid Charter declared that he was the be n 
Founder of the ſaid Corporatzons, and alſo the Donor of the 
aid Dignities, Prebendi, Rettories and Vicarages: but he did 
not appoint any Biſhop or Arch. Biſhop or other perſon to be 
the ſpecial Viſitor oß the ſaid Deans, Dignitaries or Preben - 
daaries, or of the ſaid Corporation; and therefore the ſaid Kyng | 
and his Succeſſors were and are to viſit the ſame by their 
Eceleſiaſtical Commiſſioners; as they are Viſitors of the Deans 
and Chapters of the new foundations, and alſo of other ex- 
empt Spiritual Corporations; and this Right of appointing 
| ſuch Regal Viſitation by the Common Lam is reſerved to the 
N | King, and remains in the Crown's Fitæ Herb. NB. u. 4. J. 20. 
WW . 3. 9. 21 E. 3. 60, Davis 4. 46. Raym 104, 107. Co. Lin. 
3 96. 2 Koll's Abridg. 230. 2 Keebl. 167, 169, whereby is it 
f evident that the Petitioner's appeals lay properly from the ſaid 
-L:-Þurn Commiſſioners (as they were Regal Viſiiors) to the 
King in his High. Court of Chancey for a Commiſſion of 
' Delegates, not only upon the account of the appoſetzon of the 
King's Hund on the ſaid Archdeaconry and Prebend, but be- 
cauſe they were as exempt by vertue of the ſaid Charter. 
It cannot be denied but that appeals have been made to 
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was executed in a moſt barbarous manner; prout Burnet's Hiſt. of 


"Reform; Vol. 1. p. 25a, 254. And ſo 4. L. 1551 Gardiner Bp. 

of Winton. appealed from the Delegates of K. B. 6th to the 
King in perſon; Id. Vol. 2. p. 165. In the firſt caſe, the Lord 
Chancellor could not well admit Lambert's appeal (altho' it 
was made from the Arch- Bp.) becauſe the Appellant was a pre- 


tended obſtinate Heretick ; and in contumacy and hereſy no ap- 


peal is to be allowed without good cauſe expreſt in the appeal: 
and in Gardner's Caſe, the Delegates were commanded to 
at and decree againſt him, notwithſtanding any appeal ſhould 
be made from them; 4 ht. 340.: And altho' he inſiſted on his 


appeal in his Objections in Parl. 1 El:z..yet the Queen's At- 


 torney-General there anſwered that objection, ſnewing the 
clauſe app. remata was in the Commiſſion of thoſe Delegates, 
 D'Ewe's Journal, p. 50. If this clauſe had been omitted in that 


Commiſſion (as in Biſhop Bonnor's Caſe) King Edward might 


have refuſed the admittance of that appeal, as he denied the 


appeals of Tonſton Biſhop of Dureſm, Heath Biſhop of. Worceſter, 


and Day Biſhop of Chicbeſter; all which appeals Q. Mary ad- 
mitted, and thereon ſhe granted a Commiſſion to Delegates, 
who declared that thoſe appeals were good (3ea notwithſtanding 


the ſaid clauſe app. remota) and that the ſentences of depriva- 


prout Id. Burnet, part 2.p. 247, 395. Thoſe Princes were not 


obliged to admit in perſon any appeal, which was due by Ju- 
- Bice ; becauſe by law or cuſtom, all judiciary power of Princes 


was committed to their Miniſters . of Juſtice, as before hath 


been ſhewn , altho? ancienily Kings in perſon received Appeals, 

writs of Error and other petitions of right, and they them-; 
. ſelves heard them ; and ſometimes they perſonally granted Com- 
miſſions to others to hear thoſe appeals and cauſes; notwith- 

"ſtanding the Statutes had appointed the King' Officers to grant 
ET „ 6 thoſe 
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ed by the King himſelf, or by his Delegates: Thus 
A. P. 1538 Jobn Lambert by a fatal reſolution (as the Hiſto- 
rian ſpeaks) appealed from ABp. Cranmer to K. H. 8th, who 
in perſon heard the appeal, and declared Lambert an incorrigible 
Hleretict, and commanded him to be burnt; and that ſentence. 
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tion, given by former. Delegates againſt thoſe Biſhops, were void; - 
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thoſe Cimmiſſjons : Thus the Szarute of 28 H. 8. e. 15 directed Ec 
that the Lord Chancellor ſhould nominate Commiſſioners for . 
the tryal of Pirates; yet ſometimes the King nominated the | Cl 
Conimiffioners, and the Commiſſion was good: So in the Sta. 
tate of Faculties 25 H. 8. c. 21 it is ſaid that di/penſations ſhall cal 
be granted by the Arch-Biſhop of Canterb. and not otherwiſe pell 
than according to the manner and form preſcribed by that A , 
> yet the King often granted thoſe diſpen/airons by his Letters 
Patents, Hob. 146: becauſe the King cemmirted his power 
 eumnlative not privative, to eaſe himſelf of labour, but not to 
. deprive him of power: for he had a concurrent power of Juriſ- 
dition with his Judges, as ſome ſay, 2 Keebl. 164. And his 
power of granting Commiſſions cannot be reſtrained, unleſs 
by expreſs words in ſome Statute, as aforeſaid, But where 
the Common or Statute-Law had provided ordinary methods and. 
' officers of Juſtice for the admittance of an appeal, and the party 
applyed to extraordinary means, vis. to the King in perſon for. 
à Commiſſion upon the appeal; the King might deny or delay 
to grant that Commiſſion which his Chancellor ought to do: 
It was the fault of the appellum to trouble the King with that 
miſ- application & improper method. A. D. 1698 (amongſt the 
_ Cafes refolved in the Houſe of Lords in England) It is re- 
ported in the Caſe of William then Lord Biſhop of Derry as 
adjudged in that Houſe, That his Lordfhip's appeal to the Houſe 
of Lords in Ireland from the decree or orders of the Couri of 
Chancery there made in the cauſe wherein ihe ſaid Biſhop was 
Plaintiff; and the Society of the' Governor and Affiftants, London, 
of the new Plantation in Ulſter in the Kingdom of Ireland were 
_ - defendents, was coram hon Judice, and that all the proceedings 
 #herenpon are null and void; and that the Gourt of Chantery in 
Ireland oaght to proceed in the ſaid cauſe as if no Juch appeal had 
been made to the Howſe of Lords there; und if either of the ſaid 
parties do find themſelves aggrievtd by the ſaid Decree or orders 
of the Chancery of Ireland, they are at liberty to purſue their pro- 
per remedy by way of appeal to this Houſe; prout Caſes in Parl. 
P. 83. This is indeed a judgment upon an appeal in a tem- 
poral caufs;*bur it may extend, & eguity and for * | - 
fs 7 ; . | ccle- 
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Eccleſiaſtical cauſe; for both of them bold upon the ſame 
reaſon: and as a temporal appeal, which lies from the Lord 
Chancellor, is aue by the Gommon-Law ; ſo when a Caveat is 
entred in Officina Juſtuiæ upon the Petition of an Eccleſraſti- 
cal appellant, and thereupon a conteſi ariſeth between the ap. 
pellant and appellate before the Lord Chancellor, whether the © 
appeal ought to be admitied, and a mmiſſion be granted for 
Delegates to hear and determine it: If his. Lordſhip grants 
the Commiſſion, it iſſues as by ſolemn or ſpecial form, which 
otherwiſe had paſſed in common form: but if his Lordſhip de- 
meth to grant ſuch Commiſſion, altho? the appellant ſhewerh 
that the admitance of his appeal, and a grant of a Commiſ- 
ſion of Delegates upon that appeal is due to him, not only 
by vertue of the Statute of Appeals, but allo by Juſtice and 
the Gommon-Law ; this denial upon that conteſt is a judicial aff, 
and as a Decree of Court given againſt the appellant : and 
certaiuly the appellant. is wggrieved by that denial, if his appeal 
Was lawful & juſt, as from an inordinate and iniquous ſentence. - 
of deprivation of his Eccleſiaſtical Freehold : in that caſe a 
. Commiſſion of appeal would be a proper remedy in his grie- 
vance; it would be to the appellant as an- Injunct ion of Chan- 
cery to reſtore and quiet him in the poſſeſſion of his ſaid free- 


bold and property, ſering the ſaid ſentence of deprivation was 


an undeniable evidence of his former right: And as the 
Lam and the Judgment, in the Biſhop's Caſe aforeſaid, preſume 

that the Lord Migh Chancellor might be miſtaken, and alſo 

might be grievous in his Decree and orders againſt the ſaid. 


 Ziſhop, from which the Biſhop had 1iberty to purſue liis proper . | 


remedy by way of appeal; ſo in the Petitioner's Caſe, it is not 
to be preſumed that the ſaid Biſhop was infallible in his pro- 
ceedings and -fentences againſt the Petitioner, or ſo innocent 
as not to grieve him; or that the Petitioner being exce{/ively. - 
grieved-ſhauld- have no remedy but Prayers and Tears, or a 
Commiſſion of Review, which is grantable upon grace and 
meer favour, and may be denied, and was deuied to him. 
There are to be found numerous Precedeuts of appeals my : 
3 and. 


| from Papal Delegates to the Chancery-or Court of Rome . 
8 FT * 15 9 $5 . . ; „ : 3 "FRI | theſe. 
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theſe Precedents may be very a/eful to the Petitioner in this 
Caſe - for in all caſes, in which any Subject of Ireland (who 


being  grieved was wonted and accuſtomed to make his appeal to 


the Biſhop or Court of Rome, or to the See Apoſtolick,) might 


after the lriſh Act 28 H. 8. c. 6. appeal tothe Lord Lieutenant 
of this Kingdom in her Majeſty's High Court of Chancery of 


Ireland, and the Lord Chancellor apon that appeal is bound by 


that lt to grant to the appellant a Commiſſion of Delegates: 


and therefore his Ldp. cannot deny the Petitioner a Commiſſion 


of appeal, if the appeals were of abe ſame nature wiib thoſe of the 
| Petitioner, and were uſually made to the Pope or to the See A- 


* 


poſtolick, or to the Court of Rome. There are to Precedents of 


ſuch appeals, and of like reaſon with the Petitioner's, cited in 


an Act of Parliament, viz. of Rich. Chetwood and Robert Har- 
court, wlio made their ſeveral appeals from the pretended ſen- 


tences of Judges Delegates of Gardinal Pope (who was the 


Pope's Leg ate in England) to the Court of Rome, and thoſe ap- 
peals were not only allowed in that Court, but alſo by that 


' Engliſh. Parliament in 1 Elis. c. 1. in fin. In the General 
Council of Lateran held under Pope Alexander the 3d there 
are many Precedents of appeals; and many of them were made 


in her Majeſty's Kingdoms, from the Pope's Delegates to the 
Apoſiolick See, and thereupon new Deleg ates were appointed. to 
hear and determine thoſe appeals; and the nem -Gommyſſions 
were granted without difficulty upon definitive ſentences, not 


only in civil, but alſo in criminal cauſes, in me 2d as well as 
in the firſt inſtance iuſtituted before the former Commiſgoners, 


if the clauſe app. rem. was not inſerted in their Commiſſion : 


and when it was put in it, if a juſt cauſe of grievance was ex- 
preſsd in the appeal, a Delegacy was not, and could not be 
denied, no not upon the 2d appeal in the ſame cauſe; as may 
bde ſeen in Binniuss Councils, Vol. 7. part 2. 5. 705. c. 32. p. 757: 
C. 13. p. 693. c. 1. p. 694. c. J, 8, 9. p. 695. c. 14, 15. p. 696. 

c. 20. Not to mention the appeal of Q. Kath. 4. D. 1530 made 

to the Pope from his ſpecial Delegates, and ſome other caſes 

and precedents of ſuch appeals, hinted before in this Argument; 

there are the like precedents and caſes to be fou 


nd almoſt everx 
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 rerpoſed from pretended defuitiur ſentences of the ſaid og it 


nor by any Law in appealing from tlie ſaid Delegates; But 


in moſt . of the ſaid Precedents: Commiſſions: of appeal were 


granted in the Chancery at Rome without conteft or difficulty, 


as due to the Subject by common right from Delegates (if the 


SI 4 * 


appeal ſhew d cauſe) yea upon /econd appeals, and in criminal 


iy 70 and from iuterlocutories, and from Inqui/ttors, and Viſtort 


of Regulars, and where appeals were forbiddeny as before hath 
been fully proved. There ate many more ſuch Precedents in 


thoſe Decretals ; The Dean of Tal la preſented to Pope Innoc; 
the 34 a ſeti of Articles againſt his Biſhop, charging him with 


Dilapidation, Excommunication, Perjury, and with other certain 
crimes The Pope cized the Biſhop of Talla to come or ſend to 


dear. himſelf ;, The Biſhop. appozyted two of his Gergy to go 


and appear in his defence. before. his Holineſs ; theſe. Profors 


wers falſe ta their Biſhiop, and conſented that the cauſe ſhould 
» heard by the Pope's Gommiſſiovers, oh the Mebdeacon of 


at To * 
2 *, 4 5 
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egates; the Biſhop went ta the Delegates, 


chan needs be be found to prove in the Petitioner's caſe for the 


etitfons. 


ho was not inhibited, by the Prerog ative clauſe. of app. fem. 
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| — 5 reputing che Biſhop's exception do be frirolous and de- 
Laon, rejected it; whereupon the Biſhop appealed to the See 
| Apoſiolick,, the Delegates, notwithfdrding that appeal, proceeded 
- againſt the Biſhop, and admitted witnefſeFagainft him, without 
any litis conteſtation or joyning in iſſue; and in his abſence gave 
a ſentence of deprivation againſt him; the Biſhop complarned 
thereof to the Pope; who could not believe that ſuch' learned 
and diſcreet men, as thoſe Fudger, could fo proceed, until} he 
was fullyJati:fied of the'truth'of that complaint, and then he 


_Q. 


Rs gave a new'Commiſſion to other Delegates, vis. the Biſhops of 
„ Cabilon and Calata to examine the matter; but firſt detlared 
5 that the ſentence and proceedings of the former Delegates were 
null and uod; Extra. 1. 1. fn. 38. c. 4. Thoſe proceedings and 
iat ſentence were nulliges , not only Becauſe they were atten; 
#ates, as made after the interpoſirſon of the appeal, which made 
thoſe Judges to be private men, upon the ſu/ penſion of their 
Jui i ſdilt ion, but becauſe theſe Delegates' ated. and decreed con- 
_ trary to judiciary order, and contrary; to the tenour of their 
_  Gongmifſion, which required them to proceed. aceording ta the 
ce gqeſe of the Eccleſiaſtical Law, and thereby they” likewiſe 
5 became as private men, the, acted out of their courſe & bounds 
_ preſcribed to ſpecial Commiſſioners; their errors were not onſy 
vaidable but void act, and their proceedings were as the inte 
medalings of fir angers in that. cauſe*:' and'tho*in this caſè the 
appeal was expedient to ſtop the actual force of thoſe prejudicial 
proceedings & miſchieuous ſentence, yet if it had been omitted, 
the fatals of the appeal had not ec the Bp. from the ordi. 


* 


FR naryremed)y of. a Querel, of Nulli), which he might at any time. . 
\ _ _ = exbibit in the Chancery of Rome for à Commiſſion of New Dele- 
| gates to examine and declare thoſe proceedings and «that ſentence 
to be. pulltties - which will ig in the proof of the 2d part 
of. this Argument, Vic. 7hat "if the. Petitioner's appeal?” from 
the ſaid Lisburn-Commiſſioners had been probibired, deferted, re. 
jected, or had never been mad; pet the Lord Chancellor of Tre- 
and centot juſtly deny io him a Commiſſion” of | Delegates upon 
his Querel of ' Nullitzts aguinſt the ſaid Commiſſioners. © i bo, 


— 


1 HE . 8 A. 2 the Statutes & cuſtoms 
00 the Realm, the Reſolutions of: Ecdlefiaſtical arid Temporal 
Judges, Reaſon and Natare, and all which bath been Totes be-. 
fore in ithis/Ar to prove, that, a Commiſſion o Dele-- 
gates is due to the Petitioner in Chancery upon his appeals, ma ay 
be repeated with more force for ſuch. a. Commiſſion upon his 
Luerel of Nallet. The fatals, which often run ont in appeals, 
' haveno'place-in-ſuck-a Querel; \Fatalia, que currunt in appel. 
latione, non hdbent locum in 1 Marant. Spec. p. 348. 2.114; 
Iynoc. a1, qu d licet appellatio ſit deſerta, tamen rem ane Nuæſlio 
ſicus remanet quam nullo modo eſt aprellatum; E Ego 


nullitatit, 
dico, 7250 ſimplex Querela uullitatis nullum habet tem pus pra. 


fron 4 jurez aldas ſupen Decretal. De App. 3 o. So-. When 


the appeal ic deſer ted, the appellant, as he i 4 werelg au, can- 
not be exchugea: from his ſe to a Quere l 0: Nulli 7 De- 


ſertio appelltionis nom pracludis viam querelæ: Qui appel ne, 
ee poreſt recur rere ad querelam; Marant. ut ſuprd. Deſerta 
eppellatione” quis uon probibetaxg nti remedio nullitaris, Vant. De 
nillitat. p. 48781 37. The appellant, when. he hath- renounced - 
his appeal, may have the remedy of a Querel and action for 
the revocation of the null act: made in judicature during the 
N N Si quis renunciat appellation: expreſib vel facile, poteſt 
Hommus agere ad revocationem atientatorum ; Lancellot. De 
Anent. b. 192. U. 1, 3, 4, 36. In caſes, w ere the Law had 
probibited the party 0 appeal, as poſi e the Querel of 
Nullity lies; Lieet aditus non pateatr appellandi poſt Aale 
tamen per contradi8ionem vel alia juris remedia petierit gs To 
grudumen, & ei lapſus decendii non obſiſtat.,, Seæt. De app. 
in In. The clauſe app. remota, pus in ihe Commiſſion 4 Bel Pie. 3 
gates, doth not prohibit the party (who is ęrieved by an miquoys + 
and null ſentence) from exhibiting & proſecuting the nallty by -. 
way: of querel; Cum aligua cauſa; app. rem. committitur, & ſen- 
tema eriur inigua, eam evacueri opartet, nec ei debet hai, þ t 18 
qutzatend comineat. mani feſtam;: Extra. De Sent. c. d 9. Quando 
 efſemtus in Fudice dato cum clauſula app. rem. tune quamwjs flaute ” 
dict clanſuls quis now poſſi agere ad revocationem attentatorum | 
| * ä r via unis poteſt awe non ſelum 


per 
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. Sethe ene en e, be pete wei; 
= 155 28 5 ets « } Lirncelhs, e 410. v. 38, 35. 
1 a denten given after two 


dhe execution = 
in dus «cauſe; yea tho 
Hig gueretit has ſmote that he NN 
of the 122 ; And alchd* the Stgiues had encluded all nul- 


125 


cannot be. 


| + if the Hullity amen from incomipeteney of Juriſdiction; 


Malia, Miofem fl. Indaginem retardas executrouems, quando 
provenit defeft Furiſd:tt ionm 1; eri amſi ageremade executione | 
trium” evnfornium ett nim; vel q ns juraſſet non dicere de 
_ nullitate, vel omnix nullita per — Met excluſa ;- Id. Lancel. 
- 336. i 100, 101, 104, 105. Nullitas proueniens ex defectu 
ariediftiguis nunquam itur, etiam ban flatuto gaòd non 


offs arts. de nullitate', Marant Spec. 0272; 1. 40. And this 
1 * only the dotbrine of te old he pony alſo of 


the Reformation: Sentenm a, ue manifeffum. juris errorem con- 
tine. je. _ of nalla; — ab ea non fit appellatum, vel pro- 
Hare; 


vocatio ab ea fit de 7174, ee probilitus ſit ab ed ape 
Fon, LE Eckig 7 2% 76. A null ſentence may er. 
ecute miſchief and be * {eff yer, but it can do 0 gend; it 


cannot , become a truth or ref judicata; no ſuperior. Judge, | 
vo not the Jufreme Ordinary can confirm, or amend,” or reverſe 
a null” [fentence; but if is to be declared principally. or incidently 
that it ls, and was, in it ſelf unlawful and a void at; that 
which; is wanting cannot" be numbredz Sententia contra formam ju- 
mis. wel fines mandati lats-non-tenet-y\quod non geuet, ratum non 
poteſt haberi per conſenſum partium vel per confirmationem Pare, 


28 as "adjudged" by Pope Inno the 3d in the caſe of Mas- 
theus de Rivariis in the Deeretals Extra. I. 2, tit. 301 c. 7. Non 


v. Reg, 18; which is a Rule of 
ee A erence betwern 4 4 
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by Eecleſiaſſical Commiſſioners r of Ojer & Te miner: This is a 
Rule in the Canon Law, and it alſo ſhews the reaſon of it, vis, 
becauſe, every Supreme Ordinary or Chief Governour of a 


© Fro 6. 23. ] 
4 5 te ſuberiorem ratzone injaſtitiæ manifeſia & peccatt , ; Ma- 


ferior Ordinary, as. hath been ſhew 7 
both ah immediate and mediate Ordinary over all the Subjects, 
_ who, if they be grievouſly wronged, will immediately haſten to 

the Fountain & Office of Juſtice; Cum Dem. Papa fit Fudex _:. 
2 ſguloram, pote /. . * 


44 * 
pH * ths * had no juſt cauſe to 
lain, and that the Pretended e a juſt judicial a7, 


uſd: 3 an end: yet 


party may. complain of it to his Hegd;- he that is oppreſſe4 may, 


uando opprefius reclamat, ut for per vam Juni s 
ano 30 1 5 arant. Spec. p. 348. 2 This er is a. ew, 


| 2 at, a ſupplication for: a Review: The nullity is The 
1 £ of injuſtices, and therefore the complaint of it ought 
45 f 


ht to the fountain of Juſlice in the office of Juflice 


2 be ſearch d, annulled and juftly: puniſhed; p-L71 contra Jay | 
funt, debent ntiq; pro infe&is_baberi ; Seat. 405 Reg. 64. 


Que 8 Nallizy or Iviquity, and a imple querel of grie- 


any Chief Gevernour of a. Realm to be heard and determined 


dom. hath, there a.concurreus Ft noi Wi . 5 in- 
re; and that he is 


. enm adire ger fimplicemn” Ti zue 
apa eft Jude. com ;petens oo omyes non 'Yecog- 


OP Extra, 


687 n. Wer In Regno poteſt 3 quocung; Juice ap- 
ET 2d M. gnam Guriam. Vicarie onifſo 115 


= 2 and wil make his recourſe to his Superior for relie + | 


| vances may be > inſtituted as Originals and principal att ions and 
may be preſented as ſuch to the / Chancery of the Pope, or of 


q 19 05 's.Legate is in Eccleſiaftical Egbſes'as ; 
In 6 in Temporal. Cauſes; *and'as 
rels lie imm et "ORs e * 


and therefore ought to pals into 9774 ent; eſpecially nee ir” 

is reaſonable and ea. daher [tri 

the act ha dure on the Law, ae" Was. 9 
built on it, and Bath only the appeuranę e of 4 W bur Is 

_ tothe party a real grievance; as long: as} ANG grief continues, the | 


i 5 at a. Tryal i 10 the Oohſiltory 2 2 canonicn ti 10 2 4 


\ 


13 a@ Þ 22k, as, Fo 


4 = fit che querelam ae L. 1. tit. 30. 6.1, 


Papa vel ſupremus  Priiceps wid on mallivatis vel querele adiri 4 
= . Ad Papam o 2 75 1 U; poteſt dabere vecur ſum; | 2 
& uod dicitar de Paps imellg tur de "tlio ſupremo' Principe, gui qu 
intir ſubdizos fuos ſemper competent” et; & ff delegaras Principis iN 2 
eagnouerit, ſolus Princepſ vel 35, qui ihſum delegaveris wallizatem & | fn, 


geſta Delegats revue abit; "Vant. de nan. 5. 33. Such Querels 
Cannot be N in the fiſt inflance by the Subjects of Biſhops 
- to their Arch-Bithop, unleſs the*Arch-Biſhop had a Lygatine 
Power, conſtituting ein to be as the Pope's Eccleſiaſtical 
Lieutenant or Vicegerent within'the Provincs igped'eo tim | 
for the Arch-Biſhop, as ſuch, is not the Ordinary Juze over 
the Subjects of his 'Suffragaur, and he ougfhit not to receive 
x hear their Cauſes, aberwiſe'than-upon' appeals made to him; 
Archiepiſcopus mnetropolitico jure non debeat canſas andire de Bpif. 
5 weftris, nifs per appellationem defer antur ad en + Lega- 


P 


unit tamen obtentn ani ver ſas, que per appeltationemvel'querimo- celle 
niam per reniunt uam audientiam andire pores '& debery. od nan 
provincia . Vices noftras gerere comprobamur as 4 


- 
* 
N 1 
* 
- 
PP... * 


: 2 the 34 elly declared in his Decretal to ull ine 

= Aeg bony Province of Cemrerb. Extra. De O.. 
Legat. c. 1. * was likewiſe declared as a Las in the Ge- 
neral Couacil held at Lon, 2 omiſſo appellationss 
eriiculo, del per diam querele de canis ſabditormms, * 1 
| bar ſe d d non cognofeit ; : Set; J. 2. it 2. 66/1... 
| y. SubjeR, b eing g grieved 1 in any Lr may at 


ä rug at bis option, either by a Commiſſion of Del 


Papam. omiſſis medir in prima mſtantis, quis i Pa Y, Ord- 
naring Ordinarioram 3 & concurrit em onnibits "Ordmariiry , 
potetit-cognoſcere de nepal; 1 ide Ade trticalo; ap. 
Faint n ae, Pape, omiſſo ee noni 
daeſs eq; noſcere d eee Gem. K 1. tit. 3 1. % 
N . Appelans  Appellatur” actedins ud ſedem dhe. | 
Fasan pra, ut: ( nobis eiſum fuerit expedite) fte appel. 
eee vel de PHO. * iſo,” procedarm 


* 2. . ” 
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1 "bo 143 ) 

ds pep; Sent De app. c I. Arehiepiſeopss non „ poteſt de 
. Fincipals negotis cogmoſcere, etiam de conſenſu paruum, ni N 
* arvieulo-appellationis dicat bene appellaum & male judicatum 
: 755 tune E. articulum princapalss cauſe. retinere : ſecùs in 
Tapas; quia retinere cauſam princi palem. etiam dictum 

fin, bene 2 er malt appellatum; imd ſie appellatione 
pte Paps imbibere Judicibus,  ut- U ſe intromittam am- 
vn. ide ap ; ſed ipſam cauſam ans cum pariibus remittant 
ad Fapam; lid. in Caſr. Datar optio appellauti an velit coram 
ea ul quem appe lav, lirigare; vel Delegatum impetrare; Ibid. 
| uſes, 6: 77 Tine isallo the practice in the Chancery and Court 
of Nong at Nome ; & aliqua cauſa pe venit ad ſedem Apoſtolicam, 
tun urticulus appeBationis poteſt omitti de conſenſu partium, vel 
| ſolins appellantis 'S es hoc tenet communiter Rota: 8 In Antig. Decis. 1 
798! And the law, cuſtom and form of ſuch Procefs in that 
Charicery-and Court of Delegates are ſet forth by the E- 
cellent-Speculator afore cited; Dues babei quis vias ad impug- 
nandam ſeme iam, fe. anam nullitatis, per quam petet ſententiam 
nullam pronunriari; quis quod nallum eſt, amplius annullars vel 
 rump3'uonpoteſt; ih de fatto : Aliam iuiquitatii; per 2 _ | 
ſenteiviam -veluti iniquam, aliquam tamen, infirmart : 
nulla ſententis non appelletur, poterit tamen ſemper „ 2 
ctre nullam: ſententis- nulla per Appellationem non efficitur aliqua: 

Mum unis es iniquitatss poffit quis. in nullo libello ſm¹, ꝗ pro- 


Jeu: "box oh tenen, es fic Furies Durandus pronunciauit de 
3 4. P. 198. u. 11. Expediis ap- 


valantate omiſſo procedi ualeat 
Le =: pointe „ Hantwnm; nan 
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made to the 

f car the Nuk: 
o.jare nulla, af dope 
ad 30.vel 49 annot; Id. . 2. 


ö 3 nunquam traufit Rn. 
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bath the annexation; incidency and accumulation of a0. ap 
tze grant in this caſe is clearly within the meaning an 


* Y 


- ſents 1114 gene en ubi 441 2 ebenen 4 * 
ran; Spec. p. 33 2. U. 1111 1 4. By all, which is ſhewn in this 
Article, it may be a mont ration, that if the Petitioner, had 
| omitted” to make any appeal from the ſaid Lisburn: Commiſſio · 
ners, this his 2uerel of Nullities cannot be denied in the Chan- 
cet of heland for a Commiſſion of .Delegates, by vertue of 
thie ſaid Iri Act ot Appeal; which Jeclared,. That not only 
Appeals and Provocations, but alſo other proceſs, as Puertl of 
f Nulli (wont to be made to the Biſhop of Rome, or the See 
© Apoſtolick, or to the Court: of Rowe ) may be made to the 
Chancery of treland ; and upon ſuch proceſi * Lord Ghancel- 
lor of breland mall, and muſt Ban Dalgity, or Conimil- 


Seeing a | fnple Quad, i any Abel, way be duch 5 
proceſs within the faid Act, that the Lord Choncellor cannot 
deny to the Complainant a Commiſſion of Delegates, Greater 
reaſon and rig ht will oblige his Lordſhip to ad to ache Ps | 
 titioner ſuch a Commiſſion upon his Quere! of Nulizzes, which 


of the Act aforeſaid, and within the ret of dhe Canon- 
Law, and the uſages vf the Chancery and Court of Dele- 
gates in Rome; and is likewiſe accordant to the practice 10 


| form of the Commiffons of Appeals. ved. out of the Chan- 
cery of Ireland, atid executed in the Court of legates in 


this Kingdom: as before #5 meutioned in pag. 1120 8 this Lord- 
- ſhip will not, and he cannot tale away or 4 MI © 
Writs and ach Commiſſions; nor the coarſe bf. Fo 12 5 4 
- the. Delegates may, #f they thin t, firſt heat und 10 
the principal matier and the querel of vuſity pe beo 
amine the appeal; for their Commiſion empop= 

proceed omiſſo ippelationis articulo; when the 5 1 95 
. privcipally on is querel of nullity and Jmquity, vi. Appel. 
* lavit el aus prinespdliter conque tus «ft de nallitate & iniguitate- * 
So it is in Rome; Auditar in Garia Rom. ſuper, arncala glavamin, 
et e, Prin al;- mul, ac etiam aliquando umi ſſo articulb 


3 pale eder mel, u. quotrdit 


- Pracbieatar s ; 


"nt 4; oY 
* 


pratficarar ; Vant. De Nullit. p. 5:31. Aud oftentimes the Papal , 
 Keſcreps dixedts the Delegates. to proceed upon the Aullstyto- 
gether with the cauſe ot appeal. ; Goyeedi canſueverunt Reſcripta, 
quod idem Fudex de Nullitate es negonio principals fm cognoſcaty 
1d. Ibid: ply at — pots gh 
primò poterii ee 2 De Riem te Appel. 12 4 3 | 
where the Querel ſhews plaznly the nullity, either on the face - 


* 
» 
. 


* 
- 1 


iſſued agai 
fis oo de 


on 
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* 4 
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ä 
any diſcuſſion adit the appeal was valid & 1 or not; 1 
whether it was deſerted yea before any other Nellity be ex 
amined; for althe': a nulliey be greater than any other in- 
juſtice or iniquity, as hath been hinted, Naila major ei injuſti. 
tiu quam nullitar; Vant, de; Nullit. p. 4. and therefore. it is 
realonable and juſt that the complaint of it and a mandate 
for the Tryal of it ſhould be allowed in Offcins Juſtitiæ; 
Auerela nullitatis eſt difeuſio oppreſſorum & commune eſi auxilium, 
c denegars non debet; ld. nh. 10, 115: yet this Querel 1 wag 
and before all other Plaints ought to be received in Chancery, 
and firſt-of all to be heard in the-Court of Delegates, becauſe 


an Autentute is the greateſt of Nullities. Appellatrone inter poſus 
; et Aitentata ante omnia ſunt xe vocanda are 


nibil eſt innovandum; 
when the ſaid Iriſh A&. 


maxims of the Canon Law: and 
29 H. 8. c. &. was made, it was the law and practice of the 


Chancery in Raume to receive the proceſs. ot complaint of the 
infyingement»-of, thoſe maxims; and the. Lords of the Rota, 
tho“ their Commiſſion was principally to hear appeals, and in- 

c to examine nullities, which were acceſſory to the ap- 
peals j yet if Auentate: were complained. of, they ſtop'd all. 
other iproceſſes to attend this Wiviledged cauſe againſt Atten- 
tates, and to hear and determine it ; Iſt de ſiilo Dominorum, 

ut 740 Cummiſſio atientorum effi. invatt's, materia attenturum 
preponatun etium canſæ nullitatis 3 Lancell. De Attent. p. 518. 

n.157. A lege eſt iudultum Attentatit, ut quis ſuper eis ante omnia 
auiamr, quod privilegium bi non eit auſerendum, Ibid. n. 15 5. 
Pendenie causi attenturum eu illorurs prowilez i ſuſpenditur G- 
rcturdutun vreantiu in cauſa principal; Qumimò dixerunt 
Domini; naa jalicium artentorune ſuſpe udit omi aliud judicium, 
etiam ſpolis e veturd etiam judicium nullitatis, per decss, Rot. 
Ibid. n+; πeν 23. Lice regulariter acceſſurium ſoleat . 
ſegui nururum· pts, et canſa attentorum\@ideatur ACce[ortd ; 


tamen ex privileg io attentorumy deſerta : appei{ationg regular iter... 
poteſt. ; 4biden.2251;, Aud; this matter 


ſuper Atont mi proced 
was ·ſettlech in che Court of Rota, vis. thatelt Was the privi- 
ledge of the Appellant firſt to be heard againſt. che cooper 


dur e the 6 britaleser. and 
1 Prolscue 


— 


En: pr 8 togerher with nut appeal 
We, 26> 5 and : — — . cauſe z Indultum oft lege 4 
. Atjensatis ante omnia audiatur . Appellun: - poreſt  appelia: 4 
| tionem 1 & negotium prinei pale, 6E canſam alte mor Hmui | 
prxoſequi; amen ad hoc non arłl ur, niſi velit. In Nowis Dacis. 102. 
And when the Appellant inſiſts that the Attentates ſhould 
be firſt heard and determined, and ſentence is gi iven for him, 
1 We expences ſhall be decreed and taxed hs before the 
Court ſhall proceed and give ſentence in the principal cauſe; 
Expenſe. Aitentatorum taxars - poſſunt - anie ſeutentiam in princi pali 
ferendam: Talis Jententia ante omnia, autequam de principals 
2 cog noſcatur, .execntions. ef demandanda; 1bid; Decis. 99. And 
as this was the Canon Law and Practice in the Courts f 
| OY and the Ra in Reme, ſo the Reformers of that Law 
18 | n the Reſtitution. of the ancient Juriſdiction of Appeals 
243 . 1 es, from thoſe Courts to the 7ike:Gonrss: in theſe 
Kingdoms) declared that the old Law and practice ain bis 
c caſe ought to continue without any alteration: and it-ought 
io be remembred, what hath been already mentioned, that 
thoſe Reformers ( amongſt other Compilers of theſe: Laws) 
were Temporal and Eccleſiaſtical Judges, and they well un- 
fl derſtood that old practice and law, and ſume of them were 
- Maker; of the Acts of Appeals, which provided for the Subjects 
in the Reign of K. H 8th. Que atientantar contra et puſt appel- 
= =- :' - -{ationems, fra we judictalem ſive er ajullici alem, ſunt 150 jure nulla: 
_: Iunovata,/ poſt apptllationem A diſſinitiua aut inter ſente atiam et 
* my. appellationem, ante omnia per appellatianis Jullicem reuvcars de- 
bent; Reform. Leg. Eecleſ. De app. c.. 42, 43. And ſince the 
„ Refarmutior this hath been and is che Practice of the Court 
. of Delegates ; Fudex ad quem non plum daber attemptata pris 
& ante omnia revocare, ſed eam Juaicem attemptantem e 
partem appell it am, ft ea petenie facta favrigt poorregere: et cou- 
Aeninare atroſq; in expenſtr, Clark's Prax} tit. a6 5. as 
vlt procedere-m neg otio trentorum non ell cagendas a rose. 
20 quendam” appet anpell atimem "ſeu ad provedendum in cauſa ap p- 4 
niſi primò aiſcuſſis attemptatis & ei, netradtis; faliemo il 
e '& ants omnia Petendun 16 videatur ee e, | 
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dem, wel nd deſeratur ejus qppellaio, proſeq 
torums et omitiendo proſecutionem cauſe appellationss-; cum pojfit in. 


fimul proceds-in eiſdem; Id. Ibid. So both old and new law and 


Practice allows the Petitioner's Quere. 

Attentates are prejudicial acts done to the Appellant, not 
only when they are done after the Iubibition of "rhe Judge ad 
quem, ifſued and intimated to the Judge 4 quo and to the par- 
ties concerned, ;. but when theſe do any thing to his preju- 
_ ce during the pendency of his appeal after it was interpo- 


ſed : eſpecially (as in the Petitioner's caſe) if the appeal was. 
made from a definjtive ſentence, and if that appeal was not pro- 
hibuted by any Law, nor by the Prince's Prerogative clauſe of 


app. remota, The Petitioner's appeal, upon the interpoſition 
and exhibition of it to the ſaid Licburn - Commiſſioners, had 
the effects, and all the rigbrs and priviledges which the Law 

wen to an appeal ſrom a definitive: which rights have already 
repeated and inculcated in this Argument, as in juſizce to 


the ſaid appeal: and principally in proving that this appeal 


did immediately ſuſpend the Juriſdiction (what. ever the ſaid 
Commiſſioners pretended to have over the Petitioner) not only 


in the cauſe of his Archdeaconry and Prebend afore men- + 
tioned ; bur alſo in any other cauſe or matter, which they, a. 


Erclef.Commiſſioners, had or might mfitwe'againſt him. The 
Law was and is more potent than thoſe men, as powerful. as 


_ they were. The Law convey to this Appeal ſuch a Soverargnty,- 


as to make thoſe Commiſſioners on a-ſudden to become two private 
perſons ; and their further ſhew of power over him to be meer 


tween Ordinaries and Ecclefiaſtical Commiſſioners; Quando 


be ſecusi fin Oramario © el ſtante * ſuſpenſions Juriſdictionis 
 Jubintrat-conſideratio Atentatoruni j Lancell: p. 223. n. 33. Ex- 


tra. De app- c. 53. ge,. 4. Beſides the Law ſays, that the Juriſ- f 
diction of ſpecial Delegates (being derogatory to the Power of ß 


Ordinaries) is adious, and not to be favenred, but ought to be 
ned, & in many reſpects is void in it ell, Which otherwiſe 


veſtra 
17 Qq Be... 


„„ . 2 N - 3 


lo canſam a 


ſunus in appellatione inter pura d ſententia Delegati, illa uterpo- 
dit Janiſdictionem eti m in allis 6: muſes, 
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| would be ofily v07dable in an Ordinary; Maran: Sec. p.77: 
aud in caſe of an appeal; unprohibited, the ſuriſdiction of the 
_ Commiltioners expired” at their paſſing! their definitive ſen- 
| tence; and zhat ſentence became not only in it ſelf extintt, 
- but atfo'all the favourable preſumption appearing for it pe- 
riſbed at the interpoſition of the appeal; and therefore the 
Law of Aitemates (and not the Commiſſion of Appeal or the 


"ry 
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Inbibition of the Delegates, in this Cuſe) made the ſaid prejudi- 


Tal atis of the faid Commiſſioners or of the Intraders into the 


Petitioner's Freebo/ds of his Archdeaconry, Prebend and Chan- 


cellorſhips, to be Nullities ; Appellatio ſaſpendii et eximit appel - 


lautem I Juriſclictione Fadicis à quo, eniamſi appellatio non ſit 
ſuperior: praſentata vel commiſſa; unde neceſſarid et conſequenter 
ane Commiſſionem appellatio operatur revocationem attentatorum ; 


” which authority of the Law, being ſo material on this point, 


tho cited before, may well be re peated in reſpecb to Attentates. 
80 great is the Iniquity and Nullity of an dentate; that (as 


 theCanoniſts ſay) the Pope himſelf, without an expreſs judicial 


thoſe Delegates, ſaying #hat the ſuid Dig | 
ſaid femence, was an Attentate; and the'Inperration of the ſaid 
H., EL. to the Pppe for a grant and preſentation of the ſaid 


cognizance thereof, cannot ratify even a ſeeming Attentate to 
be. made a valid act; not only betauſe- its is a Nuility, but 
becauſe fach a confirmation would be repaguant to tho rules 


of his Chancery and to natural equity, in taking away the 


juſt right. of another. viz. The Pope's Grant, wirh the ſpe- 
cial, clauſe of cert4 ſcrentis & mero moin noſtris, to preſent 
or collate an Archdeaconry to H. L. of which L. M. had 


the quiet poſſeſſion for the ſpace of twenty years under a 


Canonical title, and which was not vacant otherwiſe than by the 
pretended privatory ſentence of Papal Delegates, from which 
ſentence the Archdeacon has duly appealed: In this Caſe the 


. ſentence was of no force becaufe it was ſiſpended & extinguiſh · 


peal;antthe declaration of 


ed by the imerpoſtion of a lawful ap 
guy war exant by their 


KS. * 


 . of the Place. to'mveſt and 5nftall H. Li in the Archdeacon- 


, and his poſelton thereof, with the ve: 


| 3% 
. = 15 


Dignity, the Letters Patents chereapon ed to the Ordinary 


luments 


IJ 


luments and his execution ofthe. Juriſdiction belonging to it, 
all of theſe acts were like wile Atteutates; and no plenitude of 

Power can hinder the | revocation of them; Confirmatio Ai. 
tentatorum per Principem facta nullo modo impediat quominus 
Judeæx, ad quem appellatur, poſſit procedere revocandy Attentasa ; 
etiamſi talts confirmatia fuiſſei fucta ex ceria ſcientia & min pro- 
prio Principis, niſi Atteutata confirmemtur à Principe cum cauſe 

copnitione ac partis citatione; et expreſſio appellationis es habit 
caulſæ cognitio && partis citatio ſcienter in Conſirmatione hujuſmo- 

di inſerantur; Lancell. De Atient. p. 289. n. 57, 58, 61, 62,63. 

Papa per ſuam Conceſſionem uunquam cenſetur velle alter; anferre 
| Jus quæſtum; Pritceps non præſumatur velle tertio prejudicare, - 

etiamſi conceſſio fuiſſet facta motu proprio; quia hoc egifſet contyn 

Regulam Cancellariæ & jus commune De Fure queſto non tbi leo; 

Id p. 287. n: 21, 22. Non valet declaratio Pape in prejudiciuns 
terti In Commiſſione quantumcunq; general; nanquam cenſetur 
Tanceſſum quo paſſit tolli jus tertii; Rebuff. in Reg. Cancel. p. tr 

 Poteſtas abfoluta, qua Printeps poſſet tollere jus tertii, eſt poteſtas 
 trannica, que verius dici poteft Diabolicu; procedit enim d po. 

teftate mjurioſa,” et eſt contra legem divinam, naturalem, civilem 

et cunonicam; Id. p. 530. The Pope could not deprive the 

Subject of his right; It was the right of the appellant, that 

the Arrentates ſhould be heard and determined before the 

Judge ad quem; Anentata per Fudicem ad quem ſunt revocanda, . 

et non per alium Judicem; Id. Lancell. p. 479. n. 34, 40. Nei- 

ther the Pope or his Chancellor could deny the appellant a 

Commiſſion of Delegates. to examine thoſe Antentates, or to | 

hinder the Delegates from declaring the Preſeggation afore. 

mentioned to be a vod act, if it was granted - upon the 
ſaid pretended ſentence of deprivation and vacancy, and if that 
 Prefentation omitted to ſet forth expreſs words that the for- 
mer Incumbent had appealed. from that ſentence, and that 
upon fully hearing of che apprl/atory cauſe before the Judges 

ad quor, and the appellant was preſent or cd to hear their 
fentence was affirmed, £1 N 


de³dtermin xtion, and that tue fir is 2ffi 
the appeal was declared unjuſt or unlawful? for-otherwilF - 
| the Pope's Prefentation or Oollatiom was /n jure null; gs -. 
5 „ i e Pope 


4 7 % * 


Y 5 5 1 * 


| -> Pope lex, 24 declared in che like-Caſe 10 his Delegares, Col. 
5 iin benefci fand poſt appeltationem;cx-probubils\ et ven 
eee ehem eff ge jure nulla; Kaatra., Þe App. ci 1. The 
Taoope had no lawtul power or any title to preſent or collate 
the Archdeaconry-aforelaid; unleis it was vacant; Beneficia 
mn ducautia conteui non debent 4 EN Conc. Lateran. c. 2. Extra. 
Vt. 8. c. 2, and the ſaid Pope likewiſe declared in a Caſe 
of the Archdeacon of Richmond, that both the Collation and 
Inſtitution were nullities; Archidiaconatus non vgcans non po- 
uit nec debutt in alium ritt ſraniferri; et qui contra juſtitie Re- 
| gulum in Archidiaconum alterias . provehi ſe conſenſit, ſuper es 
*1 _ duximus. ſilentium im ponei Extra. Ibid. c. 7. yea Pope Ga- 
laſfur reſolved, that the It hding Sacceſſor- into the Arch- 
deaconry did as much as he could bary hit. Predeceſſor alive, 
and therefore for ſuch unchriſtian and unbumane practice this 
Intruder was #pſo fafo excommunicated and depoſed; 2 
zu, ſcienter in beneſicium viventis ipſo fatto depouendus eft; 
Lid. c. 1, And the Canoniſts and Divines in their Comment 
on this Text (ay, That if the former Incumbent was unjuſtly 
_ deprived, the Succeſſor, tho he was not party nor conſent- 
ing to the unjuſt ſentence, but was ignorant of it, yet if af. 
ter wards he knew of the appeal as duly interpoſed: from it, 
and had ſtill a pendeney, and this knowledge came to him 
30 or. 40 years after he got title & * of that Beneſce, 
dis Succeſſor was an Ufurper, and in Conſcience and Law 
he was bound to quit the Living, and to reſtore the mein 
Profits of it to the former rightful Benefices, Ibid. gl, I. for 
this Uſurpeg carried with him the uice of ile Atentate, and he 
muſt renotMce. the unlawful thing and give ſaui faction for the 


— 


ofits as aforeſaid, before the laid ſentence of deprivation 
be retracted, or reheard, yea . tho” the ſaid apptal. was extra 
judicial, and depended only upon probable caulcs of grievance; 
as Pope moc. the 3 decreed in the caſe of an Archdeacon 

| of Canterh. Qui.extra judicium appellat ex veriſimilibus et pro- 

| babilibus caubs, nt, in poſſeſſione moleſtetur, fi pojlea ſpoledrar, re- 
aalut ante oni in fatum, in guo erat tempore appellationis 

e, cam fructibus medii iemporis perceptis, Extra. De app. c. Ft 
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S $ Archiliccouns. ſcienter recipis rem, qu alter fuerit ſpoli alas, 
¶ſucceſſit in vitiune, Ibid. gloſai. Suſficii quò i ſit probabilis cauje. 
appellationis, ſc. que (i eſſet probata, leg uma eſſei, licèt uon ſit ven 
vel neceſſaria, tumen walet appellatio, Ibid. gloſ. & and this un- 
lawful ſentence of deprivation and the uſurpation aforeſaid. 
is ia Law a /puling of the appellant & a oben of the former 
poſſeſſor; Spoliarus etiam d Judice, juris ordine prætermi ſſo unte 
omnia reſſituatur; Extra. I. 2. lit. 13. c. 7. And it was like - 
wiſe decreed by Pope Celeſſin the 3d againſt another intruding 
Archdeacon upon a Gravis Auerela made to him; the Pope 
commanded his Delegates to compel the VUſurper to reſtore the - 
| Archdeaconry with the whole mean profits and alſo with all 
damages; Archidiaconum ablata cum integritate reſtituere, damna 
plenariè reſarcire, & de illatis injuriis competenter ſatisfacere 
cumpeilatis; Ibid. c. 1 1. And the Canon- Law is fo ſtrict againſt 
ſuch Iutraders; as to forbid: any ' Advocate to plead. for them ; . 
Non eſt defendeudus,” qui viventis locum invadit q 7. J. I. c. 10. 
and Pope Greg. the Great deprived fuch an Archdeacon, and 
alſo declared that he was actually excommunicated, if he did 
not preſently quit that office; Eum, qui cuntra 2 Reg 
lam in Archidiaconatum alterius fe prohevi conſenſu, ah ejuſmods 
Archidiaconaths honore deponimus; Qui (i ulterius in loco eodem 
miniſtrare præſumpſerit, ſe participatione communionis ſacræ no- 
veyit efſe-privatam, Ibid. c. 40. Popes have revoked their own = 
&& alſo the erronious unjuſt ſentences of their Predeceſſors in 
| beneficial Cauſes; Etiam contra ſententiam Paje reſtituitur Ee 
cieſia, Extra. I. x, tit. 41. c. 5. Pope Alex. afore-named, having 
deprived the Arch-Bithop' of Dyk of his right without due 
_ courſe of Law, by an iardinere-ſenrence,-acknowledged his 
irregular. proceeding therein, as an Attentate; and wrote to.the , 
Arch Bp. that he mighit keep poſſeſſion of that Right, notwith= 
ſtanding that null ſentence or Decretal; Fxtru. I. 2. fit. 16. c. 1. 
and the gloſs g. on the place ſays, Ex 9 Papa revocat quod 
injuſtè fecu; mul:d fortius & alli hoc facere debent. Therefore 
Popes may riſe up in Judgment againſt Proteſtant Attentants, 
who hate that their prejudicial acts and nullities may be 


"= 
- _ 
_— 


= Canonifts apply that Divine Law to the Caſe of Attentates, | 
Anuemans dicatur etiam tranſgreſſor juri, divins, Lancell. De 
Auen. p. 6. u. 6 1. Theſe are certain commands of the Law, 


In dubits potids deferendum eſt appellatiom quum Jententia 3 quia | 


2 - 4 . ” D a 8 0 . « i R * W 9 
FP WAL * ” R KK 8 * 
th - F * 5 N 3 Nn * , — 7 * ) 
4 IH "E * n * * "rs — n N * 1 * l * 7 N 8 8 TY ** 
"x * * N 4 : - ” F $ 
* . 4 - . 8 N " oF 
; - 8 4 4 8 * * =, 5 
£ * * . . — Py A 
— - * * , 8 - - — 
* 8 5 * " — 
oy » * 2 * , 
11 — - 4 & 2 
1 # * | o 
4 " A s a 4 
\ + * * 4 "hogs" 2 
4. >> 4 L * 
_ 4 % — b . . 
— s 
* - ” — 
. 2 x ' * . . 


The Caponiſts prove, that an ##/#itate is a greg du; and 
erefore firſt of all things it ought' to be examined and re- 


voked: and conſequently. the Petitioher's Querel ought to 


be. readily admitted in Chancery for a Commiſſion of Dele- 
gates to hear and determine the Attentates afore mentioned, 
left they ſhould remain unpuniſhed. Attentare eſt delinguere, 

et Attentans eodem tempore offendit Jus, Judicem et Partem; & 


_ Attentatorum revocatio concernit periculum anime Aitentantis; 


Lancellot- De Attent. p. 8. n. 83, 85, 91. The Attentant doth . 


| affront the majeſty of the Law, | he contemn the Juriſdiction 


of the 1 10 Judge, he robs the right of his neighbour, 
and he endangert his own Soul; and therefore it is ablolutely 


Is 


meceſſary that ſuch a Querel be allowed, to call the Attentant out 
of che broad way to deſtruction, and that this reovcarion may 
be ſpeedy, In primis & ante emma revocanda ſunt Attemata is a 
doctrine every where applied in Diſcourſes of Appeals and-. 


Attentates. All Laws do declare that a lawful Appeal is a 
natural defence but the Attentant, in ſſiglhuing thoſe Laws, takes . 


away that defence. The ſame Law (which authorized tho 


ſaid Licharn Commiſſidners to give a deßniuiue ſentence againſt 


the Petitioner) empowred him to appeal from that ſentence; 
both ſentence and appeal may be erronious arid unjuſt; but the 


Law. in favour of Innoceney, preſumes more for the appeal than 
for the ſentence, as before has been proved. In all donbefal - 
caſes, Whether or no the appeal ought to be admitted, the 
Judge 4-quo muſt obey the appeal, and ſtop his hand from pro- 


eeding any further againſt the appellant ; becauſe the Law 
commands him ſo to do; and he ought to obey the Law in all 


caſes, unleſs in thoſe where he is very certain that the La w- 
was ſinful, or that the appeal was unlawful. Eoery Sbul, 
eſpecially of Spiritual Commiſſioners, muſ ſubihit to the hig ber 


Pqwers, not only for wrath, but alſo for Conſcience ſake ; as the = 


Tudex in dubio ſemper deferat appellatiom; Hoſtiens: Col. 663. 
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latione ad Papam interę ata ni debet innovari; Id. De app. 
Cum appellatur 4, dyfwmitive Fades non poteſt non deferre 


my A T5 0 


Tus eit 7 ationabilis et legitima, Hehe. Jude deferre, nam & jus 
eum admittit; 1d. 5. 5 54. u. 4. the Law does fo favour the ap-' 


Peal. When it is made to the Prince in his Chancery or office 
of Juſtice, that the Pope's Chancellor ought to admit it; alths 

It omitted ſome formalities preſcribed by the Canon; Ap- 

Fellatio facta ad Papam tenet, licet fieri non debeat; fie de facto 
ſervatur, & Curia Romana talem appellationem recipit; Id. p.54 ½ 

m 7:: 4ppellatio maie formata non excludit jus partis , Rota in 

. Lecis, 196. An appeal ge facto to the Prince is a law. 

fal and valid appeal, and it ſuſpends the Iuriſdiction ang 
Power of the Judge 4 quo againft the appellant; he becomes 

_ 1mmediately under the Protection of the Prince, and no in- 

 Terior- Judge can touch him without an Attentate; as hath 

| been often adjudged. by the Lord's Delegates in the Rota, Ab. 
hellen ad Papam cenſetur ith ſe ſubmiſiſſe. Protection ſedis Abo. 
ftolige, ut iuferiorum manns ſint ligate, ita ut ſi quid faciam, cen. 
ſeautur atteutare; Lancell. De Attent. p. 168. n. 15. Contra. © 
 Profifcentem ad ſedem Apoſtolicam non eſt aliquid mnnovandum 5 


Attentates which are committed. after and againſt a lawful ap- 
peal made tothe Prince, are high offences and of great ag gra. 
vations 3- as the Canon Law, the Rules of Chancery and the - 
Practice of the Raa account them: and therefore they ought — © 
to be conſidered under the ſaid. Iriſb Act of Appeals, A. + 
comp!atns. of them ought to be preſently received in officins. © © 
Faſtitie for a ſpeedy redreſs thereof; 1am, quam; as well for re.. 
dreſs of the grievance and offence done to the Prince and the 
Public Weal, as to the particulat intereſt of the appellant's © 


che ux is concerned in the whole and eſpecially for the H, | 
und when the Head is harmed, it ought to be more affected 


bor it than for it ſelf. Is Ayemtatis & illorum revocatione vers 


' ſetur ntil;tas publica; &. attent are eſt del;thum, & Reipublics | (if 

1 iuteſeſt ut delicta non remaneant impunita; Id. Lancell. p- 8. n. o. dai 
Attentans dicitur contemnere Fudicem & laedere ejus majeſtatem, | an 
que conſiſtit in honore; Idem p. J. u. 31, 34. The Attentant . ori 

invades the Prerogative of his Prince by aſſuming to himſelf pell 

the Dernier reſort and tlie laſt appeal of the Subjects: He _ dies 

_ > ſtops the fountain and the chanels of Juſtice, as much as he ci p 
can; and ſhuts up the great Office of Chancery, which is to is 

be alva), open for the courſe and recourſe of complaints and and 

remedial Coinmiſſions; and takes away the Juriſdiction of the Atte 

Supreme Court of Delegates; Majeſtas Pretoris vindicatur in ftrat 
Attentatorum revocatione ; et in illorum revecatione plus-pondera- |M accc 


tur contemptus Judicis quam jus agentis ; IA. p. 5: u. 5 1,5 2. and the 
Law preſumes that the Attentates were done as ill in deſpight 
to the Prince or Superior, as in malice & miſchief to the appel- 
lant; and therefore an Attentant is reckon'd to be more deieſtable 
than a Robber, for the Atentant ope»ly takes away the knows 
rights of the Law, of the ſuperior Judge & alſo of the Party; 
alnd therefore the Law hath provided 18 ſeveral puniſhments 
to be inflicted on him; Attentaus dicitur odigſior & deteſtabilior 
ſpuliante; principaliter confideretur odium 1pſins Attentantis, qui 
eudem tempore offendit jus, Fudicem & Partem; Attentantium_ 
temeritas decem & oft penis coercetur; Id. p. 7. u. 84. 86. and 
It is the undoubted right of the Subject, being aggrieved 
by Attentates, to make his complaint thereof to the Prince or 
Chief Governor of a Kingdom in the High Court of Chan- 
cery for a Delegacy, whereby Eccleſiaſtical Commiſſioners may 
hear and determine thoſe Attentates: and it is likewiſe the 
Duty of the Lord Chancellor or Great Officer of -ſuſtice in |. 
that Court to grant and iſſue ſuch Delegacy. The Statute 
of Appeals aſore cited requires the Lord Chancellor of Ireland 
to grant 4 Commiſſion or - Delegacy- to ſome diſcreet and well 
learned perſons. within this land for the final: determination of all 
cauſes and griefs, comained in the provocation and appeal made to 
me Lord Lieutenant or Chief Governour of this Kingdom, not only 
in the principal matter of the appeal aud provecation, but alſo in 


all 
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his aid krtenüded ventende v he MW the rights of the ap- 

pellank for the authority of tee Ercbefiaſtical Judge ( eipe- 
cially H fie be a Delegate or Surrogate hand all his high e- 
ſun low agzinſt the appellant immediately fell antiey the ſaid - 
: Which in it felt is an Hnbibaior:;- and. the ſentence 


3 on the Law it this bite. JondPntetipp. Failed innovondans, hath - 
moe force thin any ſentente ot any man, either the Jute 40 


guo, who gave the Decree, or the judge ad e, who iſſued 


the Inhibition: Judici volenti poſt upp imer ph exegut» en- 
tentlam pote ſt impuut reſiſti; et ratio eſt, quis poſt app." June 8 


quo. eſicttar inconspetens, 'ex quo negotium 'devolirar ad ſupe. 
Trane; unde ſebi $anquam incompetenti impunè non paretur Ht 


5 . Fudex Spreis appellatione vellet procedere- ud esecitionem 


ſententie, et ud ſupplicium m cauia ctiminali, poteſt fbi reſiis de 
facto: Id. "Laticells p. 211. n. 1, 2, 3. Hppellatrone-ad Pupam 
interpoſita aliur non poteſt de 4 cognoſtere, Ibid. n. y Judes' 4 quo. 
uon poteſt ſe inominere in appollattone ad Papam inter pb 


etiamiſi ſit Cardimalis ; Id. Lancell. p. 228. u. 1 2, 13. But the? this 
- reſiſtance be lawful, yet it will be ſafer and nene epeien for 


the appellant to prefer a tomplaim to the Prince in the Ofite 


of Juſtice in Chancery againſt the ſaid Judge as an ren]ͤs; 


not only that he may be reformed by ſome & the puniſhments. 


be tor him in the Court of Delegates, as aforeſaid ;" 


ut that the Delegates may 'aw#rd to the appellant vepart . 


tion; and in this Caſe the complainant's Suit will be © very” 2 


eaſy to him; for the Law and Practice oſ the Papal Chun- 


cery and Rota gives to the Appellant 29 proviledpes\\againſt- 
the Attentants, Which are reckkon d in the faid- ek 


Lancell. p. 508. en s e en ee 
It hath been bofors o fully oe wy} ſo eee 


in this Argument} ſhewing by 4 Rate; of the Oommon and 
Canon Law, by the-wecifons of Eccleſiaſtiral Judges, and by 
the Reſolutions" of above 20 Temporal” Ju: cited pag: 67," 


that a lamfal appeal does immediately tufpend a definitive 


 fentence of deprivation given by Eccleſiaſtical” Judges againſt” 
| 1 a a: in his Benefice, theſs needs no proof that de- 


INT made 1 oy! en his appeal were at- 
a tentates; 


' 


* * * 
— wah: 
— 

n 
— 


j ˙ cm Tm. 
© attentates 4 4ppellatio quoas effect im Aten tune paudere 
dieitur quando i lla legitim inierpaſita fit ꝓudici & paris numauu; 
C ubi appellatio ſuſtendit, emma geſts poſt eam feuucaniur tan. 
. guam Auentatu; 4d. Lancell, p. 178, u. 8,3. The Judge of 
tlie appeal, non the exbibition; of in ought, immediately to ex- 
amine and revoke the Attentates complsined of; lor it is 
bis -Office his Oath and the Law requires him fo to do; 
 Innovata'polt appellationem a. diffmitiva [entenua. inter jectam ae. 


bent . ſemper (exceptis cuſibuſ in quibus jura poſt ſenteutuam probi. 


bent appellare,) aue omnia per - appellationts: Fadicem penitys re. 
vocari; Sext. J. 2. tit. 154 c. 7. dd iaum Fudicis ad quem 
ſpectat ceſſare, revocare, & aunullare Atientata poſt ſententiam 
diſfiuuivam, et iam poſt appellatiouem; et hoc priuſquam incipiat 
cognoſcere de meritis cauſe. appellat ionis, an bene vel. malè judica- 
tum fuemi, Ibid. in caſu. Commiſſions are granted of courſe 
in the ſaid Chancery for the revocation of Attentates; Sig- 
natura ſolet concedere Attentatorum Commiſ nem ſuper illorum 
revocatione ; ld. Lancell. p. 5 19. n. 161. Ihe Superior and 
Judge of the Appeal, not only may, but mult revoke the At- 


4 * 
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tentates, Revocationem Aitentalofum non ſolum, facere pelſu, ve-. 


rum iam ante omnia tenetur; 1d. p. 5 20, n. 177. and p. 521. 
n. 21. Judici impoſiis eft neceſſitas revocands Attentata, Id. 


p. 479. n. 33, Judes & ſuperior ad quem appellatur, in tantum © © 


tenetur ante omnia revocare Aientata, Judd aliter faciendo dice- 


retur inſerre injuſtin am, Id. p. 477. m, 2 3. Jude, cujus fuit 
 leja majeſlas, in omnibus propter contemptum juris vel legis in 


penam: Attentaiis, Ex officio ſuo puro & mero-poteſt attentata re. 
vocare ; etiam uli ad inſtantiam partis Atteniata revocari non uu 


lent, 165d. n. 7, 8. No lapſe of time lies in Chancery againſt 
the complainant ta hinder the revocation of Attentates, eſpe- 


cially; if ber, ptppeſeth: them as nullities; Attentatorum reus- 
catio, ſi petan per viam nullitatis ordinariæ, aures perpetud z Id. 
P. 42 2. N. 89. 5 Re vocationi Atte ntatorum uullo tempore præſcri· 
bitur; | Ihid;n. 63. 4ttentata regulariter dicuntur nulla; Ibid. 1.70; 
Whilſt the appellant is complaining and prpſecuting his com- 
plaint againſt Attentates, he can ſuffer no detriment in his 


vis! 
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real, Earaliq non cnrruns appellant ſuper drtemtais procedends;/ 
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Rota % Ne, Decif 103: Id. Lancoll. p, 217, 1. f. The party 
(Who ſuffers under Attentates and ſues for the revocation of 


them, as the Petitioner in his Caſe) needs to prove only theſe 


three things, 1, That there was à ſenrence-of deprivation of 


his Archdeaconry given againſt him by: Boclefiaſtical Judges; 


2, That he duly appealed from that ſentence; 3. That after 
and during his appeal the ſaid ſudges or other third parties 
hae done ſuch acts prejudicial to his intereſt in the Arch- 


deaconty or in: other of his Benefices or Ecclefiaſtical offices; 
In Attentatss app. pendente tris Jant probanda, vis. diffinitam fu- - 


= Us appelatum & attentatum ; Id. Lancell. p. 466. u. 2, But | 
the Lords of the Rota and other Canoniſts have decided that 


only the two latter of thoſe requiſites were neceſſary; Duo 
tantim neceſſariò ſunt probanda ad pictoriam cauſe Auentatorum; 


vic, Litis pendentiam & lunovationem; Ibid. n. 3. Gommunzter 


tition, by way of inculcating, may be allowed or excuſed in this 


 yonet Rota qusd fact fide de appellatione & etiam De Attent auone, 


immediate poſſum reyoeart quemata; lhid. n. 16s. 
I this point of appeals and Attentates, ſomewhat of repe. 


matter being of grrat moment concerning the Petitioner's pro- 


perty, liberty, and tie exerciſe of Religion: for all theſe rights 
and priviledges of the Subject are taken away by ſentences 


_ of Suſpenſion, Interdict, deprivation and excommunication. 


It hath been ſhewed*þefore in pag. 149; That an appeal made 


from the definitive: ſentence of Delepates in one-cauſe ſul- 


pends their furifdiction over the appellant in all other cdules 
relating to him; Therefore the ſaid Liabum Commiſſioners, 
having brſt by their pretended ſentence deprived the Peti- 


tloner of his Archdeaconry as aforeſaid; becattie incompetent 


and Attentantz in giving their "ſubſequent, ſertten@s'of Sul 


| - penſion, Interdlict: Sequeſtration and Excommtlicarionagainſt 
- . © him; after an appeal had ſuſpended all: their Judiciary wer 


_vyer him; whether the appeal was interpoſed by himfelf or 


by the law. in fapiurof the Subject. The Juriſdiction of Do- 


J ſlemem favorabilem, Detegatus- vers dul an,; Marat: | 
Mee, p. 97 n. 30: Non creditur quis Belegatui, uiſi deleg ationem 


—.— 


PR 


” - * 


1 ” 
; by = — 
= : 


233 2 — 
r 


raten; wif de mandito ſodis Apoſtling, cattis er, exequi. 
nas cogeris quad mandatur; Extra. J. 1. tit. 2g. c. 3 f. Their 5 
| Power expired at the paſling their defigitive ſentence; Poſt 
Ai nitivam e xecutiont mandatam expirat Delegati Furiſaittioz 


+ * 9 law in favour of Innocency 255 1 
ume that the appellant was unjuſtiy and really grieved by the 
ſaid ſentence hens: 
puniſh him „ Injuſè appellans omnind eft puniendus, 2. 4. 6. c. 27. 


be” 


Ihe Law likewiſe preſumes that the Judges, eſpecially Dele- | 


gates, might eaſily omit the order and forms of the in 


their proceedings and ſentences, and that they might be par- 
tial and enemies to the appellant; and therefore ic allows the 


forms op appeals, which uſually chargeth the Judge 4 que with 


errors, injuſtice and iniquity in his proceedings; and in his 


fentence with favour to the adverſe party, and prejudice and 


hatred to the appellant, in favorem partis 4. es in odium c e- 


becauſe otherwiſe, if the appeal was net juſt _ 
and lawful, he knew that the ſuperior Judge would grievouſly y 


- 


judicium partis mei querelanss; wherefore it might ſeem. un- 


reaſonable and unnatural that an enemy ſhould be appointed 


and allowed to he a man's Judge; and it cannot he imagined. 


but that he, who without juſt cauſe has done you a great 


miſchief (unleſs he heartily repents of it) will, if he can, do 


you another and a greater injury; for the Law fo preſumes; 


Dual ſulpec?s & inimich Fudices elſe non dabeant, ga ratio diftat:... 
ins dare quis inimico pute ft, quam ft e. 

ladere forte voluerit: Quodam- 

malo natarale eft ſuſnectorum Judicum inſidias declinare, et 8 . 


num quid g ratius ei 


ad impeteudum commiſerit, quem 


cum judicium ſemper gelle refugere: 3. 4-5. c. 18. 


App. c. 41. In this caſe the Law allows the Subject, upon his 
appeal rom the Ordinary in one cauſe (when he. is proſecnted -- 
before him in another cane) to except even againſt this Or- 
| as incompetent 
from him to 


dinary, his own nature! Fudge, and to refuſe him 
by reaſon of ſuſpiion: and he may appeal agen m to 
his Superior for that reaſon, or he may require the Ordinary 


to: cammit the cauſe of ſuſpition to indifferent arhiters and an 


Unite; and upon proof of the ſuſpition, theſe are tu de Judges. 


of the principal matter: Are ne 
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dex. pendente appellatione vedditur ſuſpectus appellanti, tam in il4 
cauſa quam in omni alia; & poteſt recuſari; Marant. p. 344. 
n. 61. Qui ſe Fudicem habet ſuſpectum, coram eodem cauſam 
iuſpitionis aſſignet; & ipſe cum adverſario, vel cum Judice arbi- 
ttros eligat: Et illa cauſd probata, de recuſutoris afſenſa, per ſouæ 
idoneæ commitiat negotium recuſatus, vel ad ſuperioreme tranſ- 
mittat; prout Ex Concil. Lateran. c. 48. in Extra. de app. c. 61. 
But the Delegate Judge, aliho he may be recuſed at ſuſpected, 
may not refer the cauſe to arbiters; becauſe he hath no ſuch: 
power as the Ordinary had, and his Jurifdiction ceaſed over 
15 the party upon his giving the definitive ſentence and award- 
ing execution againſt him 3 Juden Delegatus non poteſt illud - 
1 negottum alii commn:tere invito recuſatare; imo ſtatins Juſpenſa eſt 
JJC 
Ihe Petitioner, being deprived of his Archdeaconry by the 
Liiburn. Commiſſioners as aforeſaid, had juſt and manifeſt 
c uuſe of ſuſpecting them as his enemies; the iniquity of their 
ſentence of deprivation is vifible on the face of it: No. 
PpPẽræfatum Lemuelem Mathews Arehidiaconum Dunenſem prepter 
1 ea qua per eum Commiſſa, permiſſa ſive neglecta fuer. quatenu Ar- 
=: .  chidiaconum Dunenſem & Curam animarum in ſingulis Reforiis 
.& Parochits- ad prefat. Arebidiaconum anne vis habentem a ditto | 
 Archidiacouatu un cum omnibus et. ſingulis Rectorii.—oinnibuſq; 
=. ſuis juribas, commoditatibus== deprivmdum et prorſus-amov-ndum + 
„ ore de jure debere pronunciumul, deceruimus et declarumus, prout 
"BOY per prajentes ſie deprivamus et amovemur—Diftumg, L. M in 
expenſis hujus litis eæ parte oſſicii eondemnamus.. The ſentenoe 
of depri vation, bereaving a Clergy- man of his Living; is faid 
by the Law to be cruel and bloody as the taking away his 
life, Sententia deprivationis cruenta eſt, and is us capital puniſh- 
125 ment, Hob. 2903; and when it is inflifted without eauſe, or 
3 upon an unjuſt, uncertain and ſubdolons:cauſe;/fuch ſeritence cleſia 
zs certainly abominable and intol enable. A ſentence of depri- matie 
* vation propier Cummiſſu, permiſſa foe" neglecta, for general and 
Aisjunctive cauſes does imply malice and fraud, and a miſebie: 
=. vous trick of tlie Eccleſiaſtical Judges; for it may contain fe- 
4 | logy, and the temporal Courts cannot * redreſs the ne 5 
8 ) and 
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and condemned Subject; 3 Bulſtr. 46, 49, 317. March. 133. | J 
1 Vent, 305. 2 Rolls, 219, It is a ſentence male ſidei; 2 ae „ 
14, 15. All honeſt men, as ſoon ar they lool upon ſuch a damna. 

tory ſentence, will lay, this is repugnant to the nature of Juſtice \ 

and to the integrity of 8 3 Biſhop Barlow's Caſes, p. 55. 
The deſign, in impoſing ſuch fraudulent ſentences on the people, 
muſt be that ſtrangers might ſuſpect and his enemies may 

' ſuggeſt that this Prieſt was ſo condemned for ſome hainous 

crimes not to be named, thereby rendring him moſt odious in the | - 
world, which is governed by Opinion: tho indeed it be uncer-- © +- 
tain whether the things were committed, permitted or omit- „ 
ted by him whether they were crimes or faults, within or without 
the Articles, An ancertain cauſe is no cauſe: A general cauſe 
can never poſſeſs any rational perſon with the truth of the 


Ny 
* 


PS 


Action; and he can no more judge of the Law relating to : 
the fact, unleſs the fact be agreed on, than to know-an Acci- 
dent which has no Subject; Vaugh. Rep. 137, 138. 2 Med. | 


Rep. 163.:Genergle perit in incertitudine, 2 Jones. 14. Buraltho® 
the Temporal Judges do know that ſuch ſentence is bad and 
null, 3 Bulſtr. 46: yet they cannot examine it in their Courts, 
as hath been ſhewn before in pag. 111, No travers may be -, 3} 
admitted to the Certificate of a Biſhop: that 4. was deprived,,., - _ + Þ 
Dyer 116. No Commiſſion can be granted to Tempora! 
Judges as ſuch to enquire of the proceedings of Eccleſiaſtical. 
Judges; 18 E. 3. c. 6. Examen eft aliud, & jura ſunt ſeparata, as 
aforeſaid. Therefore the neceſſity of Juſtice requires an Eccleſ. 
Commiſſion of Delegates, leaſt an iniquous ſentence and at- 
tentate ſhould remain unpuniſned, until it be accounted for 
in another Officina Juſtitis, where Juſtice is not to be bribed  _ 
by money fear, power or favour; and where divine Nemefs. +. } 
will not be mook#. This certainly concerns: Spiritual or &. 
cleſiaſtical tribunals and ſentences; and this is no jea#ingy -* — 
matter, or ſtaying: till that day, Dies iræ Dies ille: It is a Rule 
of eternal Faſtice, as well as of the Canon: Law, Peceatum non 
remiitur niſi reſtituatur ablatum; Seæt. Jur. Reg. 4: and Di. 
vines ſay That it is as ſure as Cod. is true, without\reflitutron _ 
Repentance can never be true, and that-without true Repentance s. | 
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gates, than in the laſt great Court of Juſtice.; They may give 
mild ſentence as in 4 D. 1681 in the behalf eee 
his adverſary; Prefatom Gulielmam Kifig; 


in expenſi; in omui inflentis, propter contemm un 
ſuam in. premiffis candemnando: but thoſe Delegates in o 
rence. expreſly fpecified'the cauſe why they c 16d-F 
\ The, ſentences of deprivation; given by the BeolEſtaſticalCom- 
'- _ -  mifhoners of N. Ew. 6h againſt Bilhops BARNS eee 
1 entioned; Aid expreſs the porticular cherten, für - 


: * 


| ces, Fox's Maartyrol. Fok2:p.697, 739. And id in * 7 

IZ. Nep. 2. and it always wus and is the gefienil Practise of | 
Bcclefiaſtical Coutts in theſe Kingdoms e Woven 

os rrime in the ſententb r off pm ben in cri pe- 

. - cially, when thole ſentences were given % way efriquilition;, 


In concluſſone' ſontent why yr hg talt rempore ale 
weinten viz. crimes e WS commiſiſe; Clark's 
E- + ui perl dejend rer 0 wh ane 4 a ee ae 
demuat; Refurm Leg: Hcclef p. 7. Contihud ſerutur — 4 
co quòd inſennur cunſa in Tele, inan 5 * þ 
| dices. malefacionum poum bn uur A e it tt 
maleſicio, & vai konſtat pe 

Hud: maleficiuſti '& we 


'__ __  inobſervantig/06 db p. von recedammurs; TE Glen Pris. Ge 
. 686. The Canon: Law likewiſe requires that ae 1 
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—_— ae 381 x 6. e. 50. K. 207 1 * C 2 RN | 
_ liament is che higheſt Court of Juſtice, and gives example to 
all inferior Courts; yet it cannot attaint a man of Hi Ttea- 
ſon by general words; but by words ſpecially expreſſed in the 
Act, and penned plainly and clearly, and not cunningly and 
darkly ; Hob. 270, 291, 4. Infti39, 42, 33 2. If uncertain cauſes, 
may 5 admitted in ſentences of deprivation, in mbat à con. 
dition ſhould all men be? Vaig b. Rep. 137. Graue ſatis el * 
indecent, ut in re dubid certa detur ſentent ia; 1 1. 9. 3. c. 74. 
 , Nunquam deponi Abet quis niſi expreſſum ſit pia qus, & crinien 
WW. accuſatione & damnatione digniſimum; 81, Diſt. c. 1. glol. p. 
Vb factum eſt ambiguum, tunc nunquam ferenda. e Jententia in 
 alicijus p fejudicinm, 33. Diſt. 73 gl. y. Nallum . judicium ni 
5 ter habitum ; 2. q. 1. c. 7. lucerta et dubia-judicars non 
an, Lid. c. 12. Judeæ mcertam ſententiam ferrè non debet; _ 
rom Pontificunt incerta jadicure præſumat; 30. 4; 5. 4. 9, 19. 8 
it was laid in the Canons called the 4dpoſtolzch, , and in the 
Couneil at Autiveh,-that if a Biſhop, Presbyter or Deacon be 
Agpoſed, the depoſition muſt be juſt and for certain crimes ;_ 
Si ques Epiſeapus; Presbyter vel Diatonus fuerit jofte iy certis 
 eriminibys Depoſitur— Extra. {..5. t. 27. c. 1 2. The fenten-- 
ces of deprivation, given by Act of Parl. 25 H. 8. e. 5. againſt. - 
the Biſhops of Sarum and Morceſler, did ſpecify the cauſes o 
tliat deprivation $\ Buruet's, Hi}. of Reform: Da Paxt 1. p- 148, and | 
 Onllebt pe, 121, The ſeveral ſentences of deprivation. paſt again 4 
311 ep Archdeacons, &. by. Eecleſſaſtical LOU . 
toner of 'QiMary and A Elia. didhexprety.the 1 
fences in tho len 3 as may be read ig the Remarks 1 
Herner or Wharton” upon that Hiſtory; e 131, I . 
The ſentence. of deprivation given againſt che B hop 518 5 
_Divid's A. D. 1699'particularized;the Teyeral i enormities 
which he was deprived; as may be ſeen in the Regi 
e Court of Delegates in Dottors: Commons, Loudon... 
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Sience eta. they ' had'excerded* dhe uies of the PC 

the tenor 73 — to Jndgs themſe 
they. be nat judged of the Lord 4/4946 ans put Fade 
| lum in. 7 menſurd man furvitis, ee e, 
I. tn. 1. c. 17. It will be" more #/trabte Wr the Lait!'f n- 
_ - rence of Deprivation; now to be enamingd before! the Del. 
gates, than in the laſt great Court of uſtice; r — 4 
„ r iu, ee ehalf of D. Worth again 


in expenſes i 
Fon; in prom 
tence expreſly fhe 
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miſſioners f! 4, 
 afore- menticried; 12 
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55 can) 
0 Hotiens.Cal.6og.Zrl Praæ Tum. 2 5. 1 3 
Jom. 4.5. 294. Bis. Rota De Sent. Decis. 5. Rebuff. de madd — 
Benef. u. 64. De re lucersã in judicium deducl i cer ta profetti on. 
 poters ſemenria; Fleta J. 6. e. 50. n. 20, The Court of Pars, 
liament is the higheſt Court of Juſtice, and gives example to 


all inferior Courts, yet it cannot attaint a man of High Tüea- 
ſon by general words; but by words ſpecially expreſſed in the 
Act, and penned plainly an clearly, and not cunningly and 


davkly ;, Hob. 270,291. f. lifts 39, 42, 332. If uncertain cauſes. 


may be admitted in ſentences of r in what a eon. 
5 dition en 8 men de? 


rationabititer — 2. q. . C. J. ee, Fw 

ſed; id. c. 12. Fudex iuceriam ſententiam ferre non debet; 
nemo Fonti cum incerta judicure præſumat; 30. 4 5. 6. 9, 1 19. 
. was laid in the Canons called the dpoftolch,, and in. hs 


Couneil at 4utioch,:that if-a-Biſhop,:Presbyter or Deacon be 

| depoſed; the depoſiti tion muſt be juſt and for certain cximes; 3. 
Si quss Epiſeapus; Presbyter vel Diaconas fuerit jaſtè pro certis 
 eriminibys” Depoſits Extra. I. 5. tit. 29. c. 1, 2. The ſenten-- 


ces of *deprivatibn, given by Act of Parl. 25. H 8. e. 5. againſt 


the Biſhops 0 of Sarum and Morceſter, did ſpecify the cauſes of 5 


_ thit deprivation; Barnet: Hi. f Reforms Part 1. P- 148, and 


| Gull ge 121, Theſeveralſentences of deprivation paſt againſt 
eacons, cc. by. Ecclefiaftical Commul- . 
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denied or delayed and to prevent hit morning prüpct Wee 
225 up ta junge ny quarrel; avenge thou my cauſe, ty GO 
wy Lord: for they Wy th laid their net to def fc me 

ut a cauſe, Jea Thou 4 tauſe they baue made a pit for m W. 
"The Temporal Judges in ſuch Caſes 

nes recite 0 e ; The whole Court of BR. 
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| the- open md main fe II 
geth rip hteouſly ; 


5 ice IE ſo in à word as to deprive à na 'of” is d 
d. 7. J8. A juſt. ſentence muſt ſhew two hiſs, FE 
and Craig; and if it wants either of theſe, Ks nor good q 
March. 153; The Statute Pro Des exprel "detiaves! Th: . 


man of holy Ghuret"(#4ll be pur oi of hi Wor ality" tvirhbit 
4 true a juſl cauſe; and Ever 26. tl Law df Ne" .and,; 
14K 3. c. 3. The Triſh Ack of Unife) it. Auto HzetR ABps 


Bps, Archdeacons, Sc. to take acc 05 
mitted contrary to the ſaid Act, and to | 
Taſes by. the. Queens Eeeleſiaſtical Laws, 2 EHE Thie L 
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en 


i the Diocolus of D. and. C. aforeſaid; according to the Lan 


rdinances,  Guſtoms and. Statutes: in. force -in-this Kingdom. of 


eland; and the faid ( ammiſion required: the ſaid Coammils _ 
ſſoners to hear, determine. and puniſh the Ecclefiaſtical offences 
1 Eccleſi aſtical perſons of the ſaid Dioceſes according to be 


ov 'of | Eecleſaſtical, Laws of force in this . Kingdom, and to 
award, upon the - offences ſuch condigu puniſumens againſt the f- 
fender b by - depriuation, as heretofore hath been uſed in the Jike- 
1 by the Fecleſiaſtical Laws of this Kingdim, From the 
nemiſſe. in this and the precedent Paragraph the concluſion 
iſt follow demonſiratively, veritate inevitabili, that the ſaid 
f de 1 given againſt the Petitioner, was and is 
a gator ious: It will be eaſy to compare this example 


_ of, Seprivacign with thoſe Rules & Gaſes afore-mention'd, and 


8 N rachel of this ſentence to the humane and 
33 25 Lars. The firſt privatory ſentence given againſt man 
exprels the cauſe in it, Gen. 3. 17. and the'laſt damnatory 
ſentence, vgainſt. the curſed, will likewiſe expreſs the cauſe, 
Mas. 25. 42. It ſeemed unreaſonable even to a heathen 
e to take away a man's liberty and not with all to fi gnify 
e rd againſt him; Ac, 25. 27. To take away aman's 
d.is a greater puniſhment, eſpecialiy upon a Clergy: 


man, than to take away his liberty; Sententia deprivationis 
totum conficit hominem ; Reform. Leg. Eccleſ. p. 158. His holy 
orders tie up his hands from working, he may not dig; and if 


he be excommunicated, he may not beg; none ought to relieve 
him,even with alms of the Church ; Koxcommuniceto' in nullo fit 
2 3 94, contemnit clave: Eccleſiæ; Extra. l. 2. fit. 2 N. c. 5 3: 
A. H. Many 1 innocent men have been deprived of 
edoms am freeholds, of their livelihoods and alſo of 
vithan .acauſe; yea without 4 cauſe tbey have been 
| will af e eir Judge was. the law; ro ratione 
voluntas : Eut ſuch:judgments were unrighteous. and void: In 
Cam die 8 cale aforeſaid the ſpecial verdiet was, H the depriva- 
was not warrantable by law, it was void. If any judgment 


4 Ke by any of the King's Miniſters Contrary, to the pornts 
of. 


Great Charter, it . SY holden 15 none; . 46,56; . 8 
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ber om eff itu,Eçeuu ui per legem tert 
Statutes of K. EAc the firſt com ſirimecbh thut chapter, and 
Tmnacted, That it ſpall not be henceforthias- formerly, that the King 
bf oo Counſellors ſhruld ſeize the Jemnporalitieswof Prelater with: = 
tenſe; 1 Bi 3. Hel. 216.2. An! Archdeacon in the Laus 
Det 4 Pyelate, becauſe by oommon right hehath Juriſdiction; 
Hum. p. 43. d. and it would bein repugnancy to the Law to 
difſeize him of his Kecleftaſtical freebolds*wichout- cauſeg: but 
it would be a greater contrariety to theiLaw: e bin for 
the unreaſonable & malicious cauſe of. udgeis eontriuante; 
Cauſa incerta non eft rationabilis; 5 Nep. 5 G. in Spross Cafe : Age 
neral allegation is not ſufficient to deprive an Incumbent ofthis 
Beneſice, lid. In Greer's Caſe 6. Rep. 29. It muſt be ſhewn im h 
ticulat for what cauſe Baker was deprived; pur utfunl il vt 
_ deprive," Dyer #28346. The ſentence of the =Eecdefsl Judge 
* muſt ſhew the cauſe in certainiy when the inſnitiuiu iveofate = 
to the Clerk, as when the deſtitution is decreed aguifti hin; 
the canſe müſt be certain and ſufficient, and the chaige muſt be 
ſpecial; as was reſolved by the Temporal Judges and Ws AU, 
confeſſed by both fides, in Specor's Cafe atorefaid:> Thermalirr 
oughit to be alledged in a good ſentence; for tho the tnutter in 
truth may be ſufficient; yet if it be inſufficiently: alledt eu, che 
Plea wanteth matter; 13 Rep. 46. A good ſentence ſubſiſts 
upon the material cauſe, the High — — de- 
prive, but the deprivation muſt befor a good cauſe 4'r Jones 
393. a ſentence given for an "uneertain cahſetis a'treacherous. 
lentence, 2, Joner 14. . de amica Rgibut, ſed dbloſus der- 
: fatur in generalibus, 4 Rep. 5 - Unbentanty: is ae mother of 
contention: and the Ae Ae the chuſe iflal condemnatory 
ſentence i a murk of fraud; 3 Rep. dn un D unnðe ſhall. 
not he conſtrued by inendmen:, _Rajmovagin Thetcaufe muſt be 
mn, beforEit ben adjudged. to be true and ſtgrib-avas 'not- 
well done by Churb men, and Bccleſiaſtical Judggei to ballerimp | 
their bad ſentence of depri vation by de b⁰Qodo among Bal. 
46: but much worſe? to ſupport their ſentence by a fubdolous. = 
Ser ha forbid that mens liberties and e 
pw 


Om) 


muſt appear /pecifically in the ſantenee and the cauſe muſt be 

legal; it muſt be certain and fufficient, and be expoſed, to the 
judgment & to the judicial eye of the ſuperior Judges, and f 
all men concerned in it; no Court, nꝗ man can ſatiiſ his reaſon 
and conſcience concerning a ſentence of Judge, until he knows 
the redſon of it; Barlams Caſes, p. 17. De non appareniibus & 
de non exiſlentilus eadem eſt ratio; what does not appear to 
bee muſt be raken in Lam, as if it was not; Vang h. 169, Ge: 
nerale nil certum ponit, hibil implicat, 2 Rep. 33, 34. words un- 
Certain are void in Laws miſera eſt ſervitus ubs jus eſt vagum, 

6 Rep: 42. In Hankeride$C:/: in 12 Rep. 130 it was relgl- 
ved that the ſentence given againſt him in the Admiralty- 
Court in canſa /poli; was void, becauſe it was too general, un- 
certain aud unſuſſictent; it wanted /pecificaticn and certainty gf 
WMhatfthings-Zaltho' this action was proſecuted ciniliter, and 
thergfarg much more would it be adjudged udid, if it had been 
| inflitureckeximiivoliter ; lid. The ſentences of deprivation and 
e dimerce-ate alike}; eſpeciall) in this poiut; both are /epars- 
vutiont from marriage, and bath muſt expreſs the cauſe, other- 
wiſertheſt ſentences are void act. He that is preſented and 
inſtituted to a Church, it married io it; Hailons Rep. 111. 
Stiiritnale eſt conjugium inter Prelatum c& Hccleſiam; Extra. I. 2. 


tit. 6. c. 5. Ad deſponſatarum ſibi Eccieſiar um ſalatium præſentiam 8 
fam (debitans-exhibeant, quibus ſe fide media: copularunt ; + Othob. 


Conſto. tit. 2 1 P. 119. The ecauſe of the divorce mu be ſpe- 
ciſiechuin the ſentence, 11 Hy 27. Leon. 199. Hob, 296. 
8. Rep. 68; and ſo muſt the cauſe of deprivation; Eceltſia nan 
priuut bene ſioimum ciira Mam” criminis declarationem ſenteniis 
Leiam; AEO Inſti tam. 2. Col. 6. B. Mitrva Judicis in 
cui rim imali ſumt par ſententięæ, euniſue declurant ; Amati Reſol: 
8. u. 10. Si n medum Inquiſitioniſ actum eſt, non ſuſficit nar- 
rare factum, niſi qu, narraret cauſam facts, & etiam ma- 
un facts 3: bn ſententia- privutidnit coutinetur crimen pro qua = 
i amaturaeſ} ; Innoc. f. 11, lem Extra. l tit. 3. c. 28. K 


otherwiſe it will kave no foundation;and is ſupported upon meer 


— 


* 


imagination; for preſumption in this caſe will not be able to bear 
u the grievous weight of ſuch a deſtructive eee wants the 
Jubſlantial part, eſpecially the extrinſeck ſolemnity; Solemnitas 


% 


extrinſeca non præſumitur, niſi probetur; nec obſiet quod dicitur, 


preſume omnia ſolemniter acta; Dynm. p. 3 2 1. u, and this is gene- 
rally true, not only in the ſentence, but alſo in the proceed 


ings of Delegates,as they are Inguiſitors; for their whole action is 


odious, as made contrary to the Rules of the Common- Law of 
the Church, which declares that no man ought to be depri- 
ved or condemned but upon the appearance of his accuſers face 


to face brought before him; Inqui/itio eſt de generibus prohibi- 


torum; eſt enim contra Regulas Jui que ſe babent, quod nemo 
fine accuſatore dumnetur; Et a 


accuſant? et deficiente accuſatore, dixit, nec ego te condemno; 
Marant. Spec. p. 193. u. 6. Therefore this ſentence of depri · 
vation, being in it's own nature odious, as the deſtraction of the 
man, and in a hateful procedure, can expect no favour; Solem- 
nitas nec extrinſeca nec intrinſeca præſumiſur in causa odioſa; 


Oubon. Cor ſto. p. 28. And the Law does preſume and ſtrongly 


imply m-ilice in the Deprivers, who would not infert in their 
. ſentence of deprivation the cauſe why they fo grievouſly 
puniſhed the Incumbent, divorcing him from his Spouſe, his 
Church: They might eaſily, if they could juſtly, expreſs the 


crimes; vir. Adultery or Idolatry, Hereſy or Schyſm , for 


Non” reſidence alone, without contumacy after Canonical admo- 


nitions to reſide where the Law required, is not a true and 
juſt cauſe of deprivation ; as the Law hath expreſly declared in 
the caſe of carnal and ſpiritual Wedlock and Incumbency 


afore intimated in Extra. I. 2. tit. 6. c. 5. Cum agitur de matri- 

monio carnal; vel ſpiritu; Si Rens eft abſens, ſed non eft con- 
- . Yumaciter ; tute in carnali non proceditur, ſed expetatur abſens-: 
In ſpirituali wero ſi agatur de contracto, flabitur juribus antiquis 
ſuper expect atione talium perſonarum; Ibid. SeR. Porrò. Gericus 
a Jt abſens de liceutia Epiſcopi ad certum tempus, ſive præter 


' deat ; alias non teneret ſementia lata contra abſentem non voca- 


tum, 


« eſt contra jus diuinum pro- 
cedens ex ore Chriſti, Joh. 8. 10. dum dixit, Mulier, ubi ſunt qui 


liceniam, Epiſcopus ſemper ipſum primò monere debet, ut * 


* 
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there be no certain fault, there can be no juſt puniſhment : 
Satis perverſum & contra Eccleſiaſticam Probatur eſſe cenſuram, 

at fruſtra pro quorundam voluntatibus quis privetur, quem ſus 
culpa vel facinus ab officis,.. quo fungitur, g radu non dejicit ;. 
56. Diſt. c. 7. Non pri van eſ quis jure ſuo, niſi pro gra iſſimo 


— 


Aelicto; Ibid. gloſ. 9. Presbyter, ſi Ecclefiam juſtè adeptus fuerit, 
| banc non niſi _graws culps ſus &. coram Epiſcopo canonica ſeveri- 


/ 


= The Nullities and I:#qazty of this ſentence may further be 


privation, did not condemn him as a criminous or immoral man, 
. :. but guatenus Archdeacon and Curate; Propier ea quz per eum 


bus & fingalis Rectoriis—annexis —deprivandum—fore de jure pro- 


. Dunenſem & curam animarum in ſinzu 


tate amittat ; Ex Conc. Cabil. 1 {= x eng 36. Theſe laws and 
reaſons might convince the adverſaries, that the Jaid ſentence of 

deprivation was unlawful and finful, if they would ufer it to 
be brought into the Court of Delegates for an examination 


demonſtrated by it's' own ſhewing: for the faid Commiſfioners, 
in inſticting on the Petitioner that exceſſive puniſhment of de- 


commiſſa, permiſſa ſive neglecta fuerunt qua us Archidiatonum 

unenſe cure z5 Rectoriis ad prefat. 

. Archid... annex habentem a dicto Archidzaconatu und cum omni- 
nunciamu—— This ſentence did indeed omit any particular 
cauſe or matter for which they deprived him, but it expreſſed. 


that they condemned him for ſome tbings committed, permit- 


ted or neglected by him 4s Archdeacon and having the Cure of 
Souls in every Rectory annexed to his Arehdeaconry; Inclaſio 


anime eff excluſio alteriu; they implicitly diſcharged him from 


any crime or fault in any other reſpe& or quality than qua 
parte tenus, except & ſo far & only as Archdeacon & Curate, as 


aſoreſaid. Penal fentences, eſpecially in criminal cauſes and 


thoſe which are inſtituted by the Office of the Eccleſ. Judge, 
muſt be conſtrued firifily & ſtrongly againſt that Judge; becauſe 


he did not, as he might, explain his meaning in a caſe of ſuch. 
Hazard: Sententia eſi firitti juris, & firifit inter yretanda; 


Barboſ. Rep: p. 34 1. Contra eum, qui legem dicere potuit aper- 
#345, eſt inter pretanda facienda, Seat. Fur. Reg. 57. They knew 


right well That no ſentence of deprivation could be pronounced 


agaiuſi 


} 
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againſt a Miniſter, unlefs the merits of bis offence did by law ex 


. att that ſentence: Theſe are the plain words of the Engliſh 


Canon 1221, and alſo of the Iriſh Canon 71 th: and this is 


the judgment of all Eccleſiaſtical Judges: Barboſa cites the 
authorities 28 ſuch Judges in this point; Barboſ. ſuper 3. 


Deecretal. p..372. Thisis the ancient Ordinance of the Church; 
Pena privationis a beneficio non poteſt imponi 4 Judice niſi epri- 


matur 4 Jure; Diaz; Pract. Crim. Canonica. c. 123. And this 


is the preſent practice of the Eccleſiaſtical Courts; Privari 
nemo debet niſi in caſibus in jure expreſſisz3 Piaſec. Praxis Epiſc. 
p-. 337. n. 15. Rebuff. ſupra n. 62.. Rebuſſus de praxi Benefs- 


ciorum un tres bon authority a ceſt purpoſe : Davis Rep. 80, 81. 


This ſentence doth expreſly declare That the Petitioner ought 
by Law to be deprived from his Archdeaconry, propter ea, for 


| uncertain things; that is, be ought to be deprived by law contrary 
to law; for the law had declared that no ſentence of depri- 
vation ſhould be pronounced againſt gn Eccleſiaſtical Beneft- 


cer without expreſs in the ſentence the cauſe of the depri- 
his ſentence is a contradiction to it ſelf, and 


vation; therefore | 
for that cauſe is a meer Nullity ; Lil. Rep. 106. The Ccm- 


miſſioners in this ſentence did not declare that the Petitioner - 


had 4 jure or iſo facto incurred any ſentence of the Law ,.. 


yet in that coſe, the crime or material cauſe muſt have been 
expreſſed. Theſe Commiſſioners pronounced that the Petitioner 


ought to be deprived de jure: but quo jure? by what Law? - 


_ certainly ſuch a ſentence was and is againſt the laws of God, and 
contrary to all juſi laws. of men, as hath been fully proved. 


It 5s againſt law to inflict any puniſkment on any fault, which by 


lam ought not to be inflicted; Couſin's Apol. part 1. p. 62. The 
Law hath eſtabliſh'd what iv an Offence, and what is it's Puniſh-. 
ment; and there is nothing of arbitrary power allow'd in re- 


* w 


ſpe& to either; Shore's Caſes, p. 137:, Our law knows nothing 
of extraordinary meant to redreſs even a miſchief; Id. p. 122. 
Judges muſt Judge according io the law, and not by their own . 
diſcretiont; for Judges have not power to. judge according to 


that which they think, fit, but that which out of the laws they 
know to be right and. conſonant to law ; Fadex bonus ni bil ex - 
V FW 


* 


.- arbitr10 ſuo faciat, nec ex propoſite:domeſtica-woluntatis, ſed juata 
lege ac jura pronunciet; 7 Rep 27. The diſcretion of a Judge 
in giving judgment is to dilcern by the Law what is juſt ; 

| Judicis diſcretio oft dijſeomere per dagen quid ft juſum 2 Inf. 36: 
This diſcretion is to be legal, and is but a ſervant attending 


on the law, and is bound to follow the Rules preſcribed by itz 


and it would be a confounded diſcretion in an Eccleſ. Judge to 
adminiſter Juſtice according to his private conference, his will 
or affections; tali, diſcretio confundit diſcretronem 5 Cal's Read- 


ing, p. 11%, 113. Judgments of diſcretion are againſt the four 
damental law of the land; they are contra legem-Terre , 2 Inſt,” 


|  . 46, No freeman can, that. is, ought to be diſſeized or de- 
firoy*d aliquo modo, in any manner or way, by propter ea, by 
-difcretion, or for an uncertain good cauſe, no not for reaſon of 
ſtate contrary to the law of the and : Our Religion tells us 
that it is a dannable doerrine to do evil that good may come; 
Rom, 3. 8. Politie leg ibus, non leges politiis adaptandæ; Hob. 
Rep. 154. Non facies malum ut inde fiat bonum; 5 Rep. 30. 
NMalum non approbatur propter bonum coharens ; 1. fl. 1. c. 27. No 
man ought to be wiſer than the law; 7 Rep. 3. Be not righ- 
teous over much, neither make thy ſelf over wiſe; why 
ſhould'ſt thou deſtroy thy (elf; Eccleſ.y. 16. With what judgment 
he judge, ye ſhall be judged; Oppreſs not the aflicted in the gate; for 
the Lord will plead iheir cauſe,and ſpoil he ſoul of thoſe that ſpoiled 
them; Prov. 22, 22, 23. It is an expreſs Text in the Canon- 
Law, That a ſentence of deprivation given againſt a Clergy- 


man, even by the Judges omitting the order of law, is a 


robbery; Spoliatur etiam 4 Judice juri guriline pratermiſſo; Extra. 
I. 2. tit. 13. C 7. Nullui | debet deſtiuui wel ſpoliari etiam à ſuo 
Prelato, juris ordine non feruato; Ibid, The very omiſſion of 


judiciary order in a ſentence of deprivation renders the Eccle- 


ſiaſtical Judge to be a /poiler of the Clergy-man: It is as 
robbing on the Bench of Juftice; for it is his right to be judged 


by Law: And the Almighty will piead the cauſe of the oppreſſed, 
and he will not be mock'd by the meer and noble office-of à High 
and defend my cauſe againſt the ungodly people: O deliver me 


from 


from the deceitful and wicked man; Pſal. 43. 1. If thou ſeeſt the 
oppreſſi on of the poor, and the violent perveniing of udgmem and 
Faitice in a Province , marvel not at the matter: for he that is 
higher than the higbeſt regardeth, and there be higher than they; 
Ecclef. 5. 8. If a ſentence of depri vation for lack of judiciary 
order be. ſpaliation and robbery, and the ſucceſſion into the 
poiled —Beneſice be an Intruſion, as hath been proved by the 
. Texts afore cited in pag: 152 ; much more may ſuch ſentence 
be a. Nullity, which contained notorious injuſtice and intolerable 
opprefſion, and alſo the repugnancy to all laws, but; the old Iriſp 
Brehon- lam; which was no. law, but a barbarous cuſtom of ſome 
Judges to deprive men of their rights by diſcretion or for un- 
certain cauſes , 4 Inſt. 258. It is the greateſi injuſtice and the 
worſe - oppreſſion, when the Innocent under the colour of Juſtice, 
whereby he ought to be protected, is oppreſſed ; 2 Inft. 48, 56, 
387. It is a horrible decree to reprobate a Dignitary' totally and 
finally from his Office and Benefice, without cauſe; without 
| pretence of law, without colour of Juſlice, and without any 
bowels of mercy ; prorſus amouendum fore per noſtrum finale 
Aecretum: Fudges were his accuſers and his Executioners; they 
framed, ſubſcribed and exhibited to themſelves accufatory 4r- 
ticles of alternative, ambiguous, and uncertain matters againſt 
him; and cloſed. every Article with objicimus et probare intendi. 
mus, and concluded their Libel with Folumas te puniri upon 
. pretended fame; without any averment that the ſaid" matters 


were true, and without ſubſcription of any Advocate, Proctor 


or Promotor: They did not charge him with any immorality, 
enormity, or with, any of the offences complained of and ſpecified - 

in their Commiſſion ; and be/ides of theſe offences truly they had 
no Juriſdiction. The Petitioner utterly denied the ſaid fame 
and any juſt cauſe for it; and the known Rule of the Ca- 
non-Law- is, De Veritate criminum non inguiritur, niſi privs con- 


ſtet de infamiã; Extra. J. 5. tit. 1. c. 193; yet the Eccleſiaſtical | ; | 


_ Commiſſioners, by their own . pretended meer and noble office 

1 5 8 ſaid Petitioner, as Achdeacon of Down, in 24 

ourts within 28 days of one month, apor matters of fats, 

| which were their manifeſt errors of law; viz. That gp ira 
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"= Archdedcon was Curate of four Rectorie which were annexed to < 
51. Dignity; that tbe ſole Care of thoſe Rettories was incumbent 
on bim as Archdeacon, and that he was bound to reſide on them: 
and in their ſaid ſentence upon thoſe ſubdotous-words propter 
ea. the Commiſſioners pretended. to deprive him for that non- 
- refidence,for the Canon Law muſt conftrue thoſe words in ſuch 
a cauſe; Odia reftrings, & favores debent ampliari ; Remotus eſt . 
4b adminiſtratione, non expreſſo ob dolum an propter negligentiam, 
Atmtelligitur propter negligentiam; Sext. Jur. Reg. 49. and they 
ſo expounded this ſentence by their Gounſels at the bars of the 
Temporal Courts in Dublin, upon the Petitioners ſuggeſtions 
there to be filed for a Prohibition againſt thoſe Commiſj- 
Ilhäis point of Non: reſidence (as it is the implied canſe of the 
ſiiaid ſentence of deprivation) ought to be furiber conſidered 
for the manifeſtation of truth and for the utter confuſion of that 
ſentence, Pariſhes, Inſtitutions and Parochial Reſidence are not 
apporniments in holy Writ ; 1. Rolls Rep. 453. Perſonal on- 
reſidenee is not malum in ſe; Biſhops in many caſes do diſpence _ 
| with the Reſidence even of Vicars, where by Law & their own 
Qaths they were bound to reſide ; Othob. p. 95. The 37th 
- Canon of the Church of Ire/and declares tbat by the Laws of 
this Realm Beneficed-men may be licenſed not to reſide upon their © 
 Binefices : Theſe laws muſt be meant of the Statute & Com- 
mon- Law; There was no other Statute of P/urality & Non. reſi. 
. dience then of force in this Kingdom but the Engliſh Act 2 1 H. 8. 
. 13; which was brought into this Realm and accepted as a 
= good and perfect law bere, by the IriſhA& 28 H. 8: cg. fol. 18; 
3 121. This Statute expreſly declares That no Archdeaconry, Dig- 
nuit or Prebend in any Cathedral Church, or any Eeclefiaſtical Be- 
| neſice perpetually appropriated ſhall be talen or comprehended under 
tze name of a Benefice having Cure of Souls'in the Articles of this 
Maotute concerning e ore Non refidence:; And the Judges 
iin their Reſolutions and Expoſitions of this Statute affirm 
Taha in this point it is declaratory of the Common Law; and this | | 
©  '-- Clauſe pat in Ex abundanti cautelâ, or as a confirmation of that 
| LaWDava Rip 69,808 1:Yaugh.1g7.Hob.t57,158.Co.4Rep.76; 
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Cro: Elix. 79, 663. Gro. Car. 69 1. 2: Jones + 1. Rolli Rep. 45 4 * 


Moor 261. 4. Rep. 119. 27 H. 8. 10. 29 


— 


Penal Laws, p. 233. Matſon's Clergy man's- law, p. 5, 121,284. 


The Common Lam in the Realms and Churches of England 


and lreland is the ſame, eſpecially in this Article of Non reſi- A 


| gence. Indeed an Archdeacon may have no Stall in the Quite 
of the Cathedral Church nor a Vote in the Chapter; he may 
have no Cor ps, no Dignity, nor be the-Brjhop?s eie, or his Vicar- 
General in Spirituals in and throughout his Dioceſe; he may 
be appointed and limiiea within a particular Diſtrict, and be 


obliged to Parochial Injti/ution and Perſonal: Reſidence, and to 


actual Cure of Souls; and ſuch an Archdeacon may be com- 


pelled to \Parochial: Relidence, and upon his incarigiblene.s 


therein, after canonical admonitions ſo to reſide, he may be 
deprived; and in this caſe and diſtinition an 4rchdeacon was 
conſidered in Ca. 3. Inſt: 155. and Maiſon p. 172. 1. Gro, 663. 
3. Rep. 355. Archidiaconus in Archinatu reſideat, concionetur, pa / 
cat, viſites; quæ ſi non pruffiterit, ni juſtum Epi cope reddrderit 
cauſam, ab eo cenſuris & pants \ Ecclefs.,fticis "ad 'bojuſmods tru- 
datur-offici2 5 Reform p. 96. But a Dioceſan and à Cathedral 
Archdeacon has his proper Reſidence at his Cathedral and babes 


locum in Chor, & Juriſdidtiunem de jure Ordinario; LynwWw. 


p. 144. Otbon. p. 33. Othob. 5. 93. Oo Lirtk 94. 4 Inſt. 339%. 

Cro. 258, 691: And when this Archdeacon is abſent from 

the Cathedral in viſiting the Dioceſe; the Law reputes and 
allows him as preſent and refident at his Cathedral; Archi- 


quia viſuando ſervit Eeclea; & pro tempore talis abſentiæ lucras - 


|| Garcias De Benef. p. 2 10.n. 332,3 33; and during that non re dene; 
he ſhall enjoy the · benefit of the daily offerings and diſtribu- 
tions due to the preſent Canons as if he had 6fficiated with them, 


Archidiaconut, vifitans, Eccleſiam, Jura & redditu d ſus Prebende, 


| &- loca ſerviat Eccieſiæ in re utili; Barboſ. De Can. p.3 1. n. 15 


8 142. n. 4. Archidigconus de jure eſt Frims Dignitas in Cathe- 


— — —— 


1 


— 


33. 44. Cawley's 


 diaconus poteſt abeſſe ab Ecelefid Cathedrals ratione Viſtrationis ; - 
tur fructus ſui Archidiaconatus; Barboſ. De Offic, Epiſc. p. rox< . 


| becauſe he ſerved the Church in another ſtation; # ſupra% _. 


non amittit diſiributiones quotidianat, cum viſitando prædicta jure 


dralibus _ 


K 


* Eedlefi ſis, Id. p. 30: n.4, 20. Diritut Oqulus Kpifropi 3 0 

ab eo. in ſpecula * 5 Nes attus tot iu, Ecoleſ4, ut referat. ad 
Epſcopum., Lid. n. 5, 12. This AtClideacon: kas an habitual 
Cute of Souls, within the whole Dioceſe: under. the, Biſpop; 
| Archidiqcono ammium Clericorum cura poſt. Epiſcopum dem andatur, 
& poſl eum diritur ejus Hicarius in omnibus; Ilid. n. i 1, 3 4. But as 
it might ſeem unreaſanalie in the ſaid Commiſſioners to de: 
prize the Biſhop: of the ſaid Dioceſes for not reßding or offici- 
ating perſonaiiy in every Pariſb Church within his Biſboprick 
or in thoſe Natlories which are Menſals or appropriate: 5 his 
See (altho the Law calls him Curatus Curatorum, and ſays 
that all the  Soals,of his. Dioceſes are cormmilied to his Cure; 
f ſcapu! eft Curatus tatius Dioceſit, 10. q. 1. c. 4. Epiſcopo tatius 
3 anime ſyut- commiſſe, 4poſt, Can. 38. andd if; the Incum- 
bent faili, the Biſhopiat his on coſts is to provide: for the 
Cure; Hob. 144. Faugh. 22, 13 2, O. 5. Reg 14. 4.1. Mods Rep; 
11, 12.) Se it muſt appear more unreaſonable in them to de- 
pride the ſaid Archdeacon in bis Caſe. If he had been iuſli- 
\ zuted to the atfugl Cure of a diſtin. principal. Church, Rectory 
or Vicaxage in the ſaid Biſnoprick, — guatenus Gitate and 
Incumbent had neglected to reſde and oſficiate in the ſaid 
- Church, altho' his Inſtitutian, the Canon and his own Oathchad 
required him to reſde there, yet no Riſhop:or other Ecclefiale 
tical Judge could Iamfally 4 — him of that Church & Be- 
nefice, for non reſidence without previous admonitions; as 
hatir been noted before in pag. 152. The Church by her Sta - 
tutes and Common La hath reſtrained Eccleſiaftical Judges 
from deprived Clengy men of their Benefices, as. non: reſidensi, 
without canonical premonitions; Ad hun finem Statutum eſi 
de trin3. citatione ſucceſſive. & publice fad. ad reſidendum, nn 
 ſevire wolens Epiſcopus poſſit edit um pauais imimore; imponenda 
- 3 temperies Judicibus, qui ſevere volunt. Bald: Durand. 
in d Gl 204. This Statuts and Canon of the PANEL 
ſe are ſer forth in poſt, Can. 24. &. in Extra. | 

* _ c. 7. afore cited; and the whole Title in the Canon. 
Law De Glericis. non Reſidentihus thews this truth; Prioutur be- 


oe a Ceericus nou-reſilens, ** mon itus non * nec juſtam ex- 
„ * 


l 


© Cuſationew Ae, Extra, I. 3. tit. g. c. 20, 17. Tür ifte 1 
De Clericis non reſidentibus ad hoc imendit, quad Clericus debe: 
nn Hecleſa reſdere; G. þ von feceris, eff monendus ut :revertarur 
ad Ecclefiamz &1 jj nojuevid;"poterts A beneficio. Femovert, «fi non 
 redierititer among prout Abi, Lacl. be. . 139. "This 
is alſo a Rule in the Common- Law of the Qhur h; Clericus- 
aifens 4 hoc ut privari. poſit, primò moneri debet ; Batch. cin. 
Reg. 8 1. and this is a Conſtitution of the 8 ot of 

ta „ Li refidere nolnerint ac Hriam Eeclefis mirnftrate, -Ec- 
cleßi 1 praimiſſd admonikipne debits per Dire ſanum Epijcopmm 
 fpdliemar; Lynw. p. 13 2. and it is e pounded . thus; Qui t 


tur moiitio congruo loco && tempore 3 item termin 

: us, e expeBlatioraliqualis poſt | termin; Ibid., 2 15 
is the modern clefiaſtical- Judges, and 
Alice of the: Raul. Oourt in depriowions in ſuch caſes; Priuari 
debes non rec, &. ſe abſentans. 4 beæneſſeio 7 refiden- 
nam ultra tempus lieitam 37, privationem tumen debts r u ye n. 


nitio, et deinde pænac renſuf arum, dejude ſuluriſlis fruſuum, ii. 


| 7 po quemliber terminum pænæ expeitatur abſens ad minus: per 
| ſex menſes 5, nec teneret ſententia qua priaurkiur non. reſidens non 
premi(ſa. trina citatione. es non ſeruataf fomma cenſurarum predict. 
Piaſer Praxiip. 338. Curcian De Benef,;part; 3. 5. 183. 54. 
Zerole Prax, parti 3.p5597.5: Mun. 
rde . 82 m 75. en | 

e:re 1 in this. ee Bo Ec: 


— pan 1 nach . 


Halen ene an nales Eri bete, s C 

aii edlamine quemlibes Preutytemum Qdejicere- audeat ; nam m 

| ſunt qui i1d:ſcuſſos.poit 

| lam r But tlie 
— 5 


"_ 


tur refidere_ : in perſona propria, halet lneum monitio : 4 efefttum 1 
u albquir fit privatur beneficio ſuo ipſo jure yropter non e 


2 229. n. 91. ws | 
i ſc. 5. 1 83.0; 70, 11. | 


81 N42 
ſerved by the Farffers in the — Zouncels; Juxia piſ- | 


ſtate, $yraunied, non auctorizate,. canonies = 


reſide a e is lanful, ; 
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and in ſome.it is nolan debe 7 ts ſentence of do- 4 
privation. mn all "caſes. is a” Lord — and Dee * 


e eee 


& 5 
to 


e ditleized of his freehold ant + ewe of his livelitood, 
for. his wn 1 F # The Eben Law allows a Parorbial In- 
Exmbens t EO be bone in many cafes the Canogiſts reckon 

1 C Mw." 2 7 ge. E. "TheCouncito Newt; and the 
gre tel Enieinies de os dee! do tarife it in the Incum- 
nt n of Chriftian'Char ity, urgent neceſſity; une obeaience. 


widens nay Church — Common-wealth' Conc 
* 5 A 1 F I. & 47 6 . D cho. 52 7 The > 
LAT, 7 wr of: this Reati allows . Kings Ghats fe 
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Eee 


K 1.4 vr "he © Iſh dente De 


EE 
| of neceſſity, muft Tue by: way! 25. — 

"lawfnl way for reformation f their B The Triſh NG 
15 Car. i. A N ſhews tät tf. ei ar 
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fegen 


1 N , are” boynd'to'p 
Act of Faurdhty and nr ; es 
prefly declafe, T, no Chanetttor or e — | 2 
ſhould be bound to refide as any Feclefraftical Bene mib M of 
2 e, if he had any, "within b Dioce/6; Which is u Rui in 


11 
bent is preſent i 
* adva 


8 IX "© I 5 
5 , | 
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| and che bean e ie zo deine this Incum- | 
4 — ur . 
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fave we rein 3 . tra. I. 
. 243 ——— es dici non debent, que pro. Epiſcopi Eecleſie. 1 
| 1 3 B. dig. e N to. the 
| — NY 4 k = | 


[the laid 148. of den e 

:Commidianers from 4 iving hy 

accu belies they. dic got pretend in their 
18. laid emen 5 Sw: 5 


HOPES 80 01 5 


ellen t4 


eine, upon Paſee over; and that 8 the be. 2 
ade enen grant of an appeal, or of 1 probibition 
or of —— enden or rene eaſy is is i ſome. 
NY 8 wind,to wreſ un n 10 bend in Law as 4 
g | Ne grain Whereas a more Learnell I 
proves t . Wegen ofogharality! and non-rdiderice dt bf 
Service; Daves Rep 80. The ſaid Commiſſioners declared 
. 2 cn K their Hic ſentenee and-expreſly-in their Articles 
efai 4 ſdle Gare and can of Som in 1b ſevenal Ke. 


7 eee on hin; This declaration was ö 
_- repugnant” to reaſon and equity, and alſo, contrary — ry ut 
Laws n was mupoſſible in the Petitioner to reſide at the ſame. 


— Wy 2, 
dit and to . eee 
where be war bound 10 refide ; 4d juriz vel fabi mono 
| vey Lynw. p. 71. g. b. In their ſaid Articles the Com- 
m ee, That the ſaid Reflories were members and. 
aid Nrobleatinry, and chat the F ioner bad no 
beth Redorrer, dut that be bad refided for ube ſpace 
years 7% of airy" hers he [his Gurbedeth 
As and , and ere his Stall and his proper 'refidence.and | 
£2 Beat and Brie of the ſaid members lay; and it wal n 
auld diem herr Dee : 
bliged;hinr u 8 


N ef of MN ts &rthd 7 ; 4 
Norefnid ee eee = _ 
2, or eee e eee, 


of the ſeveral diſtintReRries atnext to his Dig: 


| cords;Refidentts inf 


0 18g 7 
* creed * Liibamm afcteſaid. and the Chapter men had the "PIN 


rn & priviledges there, Which they had anciently-in the now. 
nows Cathedrals ſi tuated at Down' Patrick and at Connor; and 


"oe likewiſe peruſed ti former Royal Erect ion and endomment- 
of the Oathedral 9 the lad Dioceles, mentioned: 

"before in ag. 132; by which ewas evident that the+ſeveral- 
Kecloriei now Anne e to the ſaid Archdeaconxy of Pomn, 
had been appropriated to diſſolved Monkeries, and becoming 
the King? 's lay-fee were by him granted: and perpetually united to 
the y dt the Arendeacon in the Chanter of Domn for his 
_ Cithe Fear r Serge as afore ſet forth; and tie ſaid Archdea pa 
- 3 titne being, amongſt the other Dignitaries of the fa 
15 3 "had all the rights and priviledges which the Arch- 
a n and Dignitaries of the Chapter & Cathedral Church 
of St, Patricks, Dublin, en joyed or belonged to them. There 25 


is allo a Regal Grant (Which was confirmed hy an lrih Act wy 5 


5 Perhnneft in 36 H. 8.) excuſing the Dean, Archdeacon and 
the feveral Dignitaries and Prebendaries of Ste Patricksafore» - 
did from any. Parockial- Reſidence on any Church which 
| the) might hold, not only in the Dioceſe of Nablin, but alſo 
in any other Dio&fe within this Kingdom, whilſt they. reſide. 
af theit- faid Cathedral; and a former Statute, via; 28 H. 3 
c. 14. declared, That the Archdeacon, Dignitaries and Pre- 
bendaries of ce Church of St. Patricks; Dublin, keep daily. 
| aft continua Refidence at their Cathedral; This ancient Pri- 
viledge and Right of the Chapter-men oi St. Patrick's, Dublin, 

concerning their Parochinl non reſidence is extant in their Re⸗ 

6 # circainim Eecleſ. Canbedralis 2 | 


 winvefideudiin beneficirs,quz habens in aliit Diccaſibuus p l 


tas Derant, . 213. his paſſage is the more zaman be. 

chu the ſaid? Oomimiſfogters were concerned im the ſald Cbap- 
tr of St. Pariet r, and knew thoſe pri viledges and alſo the Law, 
Deter conceſſum i Principe beuefcium eſſe. Are 3. Sent. Tar. 

Reg. 16. The ſaĩd Gommiſſioners: and their Coun nſels; inajaſli- 
\ fiemion of their ſuid ſentence, infiſtedivery much and often. upon 

4 Ak An the 3 25 Canon of the 415 Council of Lateran, 
| tra. 11 55 e 9 


* 


Ti for unite to ti e 25 ſentenre; for ir expreſly | 
declares That & Dignitary or Ptebendary, having a: Parochial 
Onureh annexed to his Dignity or Prebend, muſt reſide at 
the Gathedral, and not at the Parochial; Qui verd habet Præ- 
dendam vel Dig Mtatem, cus Eccleſia Parochiatis eſti annexs, opor- 
tet eum in majors gecleſa deſerejre; which words are explained 
and confirmed in a ſubſequent General Council; Hahens Ca-. 
nonicutum vel Dig nitatem;” cui unita eſt em. acceſſorie & . 
_ ptrpetiid; Heber veſidere in oanonicatu del Dignitate, & non in Pa- 
 rochiali ; Barbof, Ovlte&.'D. O. ſuper Decretal. I. 3. in loc. p. 67. 
ani all ancient and modern Expoſitors of this Canon (ſaving 
the ſaid: mere and one Mr. Sloan; )- have fo conſtrued 
thoſe-words ; I Etele anne ad Prebende quis non cogitur re- 
ffderr; lich 1e Prebendaviut in ile. Eecleſia habeat cu am ali- 
dunn laxjorem; Innoc. in loc. f. 15 2. Eccieſiæ Prebendules re- 
fem iam perſonalem ipſiu Prabendurii non neguirunt; ut Qui 
verd. In Extra. Othob. pi i 18. gloſ. e. Ub; Eceleſia Paroebialis 
eft innexy Præbendæ vel Dignirats, perſona: prinaipalis excuſatur a 
mis pevfonalh., ö ratio eft, quia ienetur reſidene in Beneſicio an 


„u Menne in dry nw. p.'1 32: gh. g. In the Ca- 


© 


non Law the mor Ereleſia is talen ſor the Cathedral, and the 


in Ohurch, in reſpect of this major, is taken for the Pariſn- 


SOShurch; Eccleſii Rarales vel que in urbe funt Parochiales di- 


_ cunnaly itlnores reſpeitu' Eroleſiarum Cathedrales que. ſunt majores | 
Fecleſæe; M. Lynw. p. 9. go,. I. The ancient 2 — 
dn ͤ the Decretals and ther{aid' Canon Qui vero declares that 
the QOuthedral 'Dignitary and Prebendary is excuſed from 
refiding perfonatly on their annex'd\Parochial Churches; Qui- 
tebet in propria penſomas debes in Eecelefia deſervine, niſi in caßbus 
nN Nui bers. ſc. o Parochiali Eorleſia ſit aune uu dignitan wel | 
Pritbende majoris Boeclete; Extra. 1. 1. tit. 28. c. 2. gleſoh. 
Jus commune eſt, us in ea Etcisſis in 1 — ma on eſt debeat 
ſervire, niſt in caſu ubi 'Þ aroebizlss \Euelefi 


4 anne eſt di Cate 
% Pribende ; Extra. . 3. n. 4, Pe Gier non oſdentibus c. 3: 
1. Auiftber Rettor Pardobias' Fealeſte per fe deles deſeruire | 
ia, um in hit duobus oa; fer Cum annexarſi diguitati ve 

* 3 Extra. 1 3-;0it.. eo. . wont 
Onnoniſts 


* 


| Reſolution was pa 


—— 


 Canoniſts and Caſujſts have reſolved this point without dif- 
ticulty and in great clearneſs ; Cum Eccleſia Parochjalis "unit 


£piſc, p. 18 2. n. 4. Barboſ. De Parocho. p. 75. u. 22. Id. GolleS: 
DD. ſupra, 5.6. n.6. Garcias De Benef. part. 12. p. 405. Azor. 
Inſt. part. 2. Col. 8 27. A. Leſſ. De Juſt, p. 366. u. 148. and their 


eſt Præbendæ vel Dignitati, tunc Dignitas poteff ſervire per ſub-. 
ſtitutum, & ipſe wh 5 in Cathedrali Ecclea; Veneri EN. 


- 


grounded upon theſe Rules of the Law, 


.. That none but the Biſhop can in/isute and commit the 


Cure af Souls; and that no Clergy man can reſide and ſeror 


* 


4 Farachial Church and the Cure of Souls there, without the 


Wy 2s WIT Of Prepend th a 
ne 


ol. nd £ ”% — —— 
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Biſbop's. ligence or his ſpecial mandate; Sanctis canonibus cun- 


Ludi ef quid cui animarum in Epiſcopi judicio & «poeflate 
Del med; 16. 9. 7. e. 11. No Archdeacon as-ſueb"<in' in 


. Cure of Souls; ̃ , mandaro 


 Epiſcqpi non committit Curam ayimarum; Extra. J. T. 11. 43.6.4. 
and 5 1 is ordained in the 387 Canon of the Church 45 | 

 Ttreland, That . t is 

the Bijop of the Picreſe in writing under his Hand and Seas: and 
much more mult a Paroch/al Incumbem have u (pegal Com: + 


be a Curate l be that is admigted by 


miſſion, as an aethorative jyſtttution from his Dioceſan; 4. Rep; | 

79. with an Accipe tibi curam tuam & meam, before he takes 

on him that Cure of Souls, An E iſcopal in ftituion to a Ca! 
0 Caltation or an bÞveſtitave, 

and is very different from an inſtitukion to an 260 / Che of 

Faule; for ſo the Canon-Law diſtinguiſheth; Triplex eſt in- 


Hitulio; Quedam eſt inſtitutio tituli collativa; Alia eff inſtitutio 


auRorizabilis quoad commiſſionem cure animarum j Abe 


 Tuſtuutio reals &. ad nalis, que vocatur 'inweffriuyra wel indubtio .- = 
an poſſeſfonem realem cor paralem 5 Lect. Jur. Reg. 1. in Cuſu: 
Altho the Parochial Churches (which are anne xd to an 


Archdeoconry or Prebend) are as Benefices of © Sme Cure 


to the Archdeacon and Prebendary, yet they are not ne 


cares to the Pariſhjoners nor to the Biſhpp : | Theſe may Bling 


their action at the Common · Law to have a Curate fo perform. 


ine Divine Service to them; 22 H 6. 52. and the Biſhop is 


Was 


and ie hound to provide for" the Cure, 4 


* 


was of Veg 1 in . 8 155 Cathedral Dignitary rn 
bendary (by the ſaid 38% Iriſh Canon & by the ancient laws 
of the Church and Realm) has the right of nomination or 
preſemtation of a Vicar or Curate to thoſe Parochial Churches; 
1 Feclefin Parochigles unite, conferuntur ad nominationem Reftoris 
©  principalis, @ nominatus approbatur ab Epiſcopo; Barbol. De Can. 
68, and as inthe Petitioner's caſe, it is not in the power of 
| the Dignitary or Prehendary to ere# a perpetual Vicarage out 
of the anner d Rector) 3 .luch Aunexations were the acts of the 
SBaupreme Ordinary, and thoſe Rectories were the Grants of a- 


; violably, 11. Rep. 73. King James the Firſt, he Donor of the 
ſaid annex d Rectaries and the Founder of the ſaid Cathedral- 
© _ . Chapters. of Down and. Connor, commanded that cheſe Con- 
1 Celſions ſhould laſt for eyer; and if any Vicarage be erected 
eee ie ReQories, the Erection muſt be made by the 
direction of the Lord Lieutenant and Council of Ireland, or 
according t the Iriſh Sta: ate 33 11 $. c. 14, by which the 


endowment pf the Vicarage is reſt et 107. fterl. per amum. 


fufficleniiy provided, That the Cure of the faid annex d Pa- 
Liſhes ſhould not be neglected, an that their Curates ſould 
nmnmaot want corp tent maintenance; Provideant Didceſani, mt 
| | Jerper ,apud: Ecclefram. reſideat aliquir, "qu, de aum rum , 
= '  ſulicitut, ac. ſe in celebratione divinorum ollatjone aer amenio- 
3 rum exerceat utiliter & boneie; Ot bon. Con] v. 5. 36. and ſuch 
E - - Curates, Wi admitted. by. the Biſhop, are not appointed as 4. 
ant to the Dignittary or Prebendarj, but they are as the Tem- 
- -.  _ _ porary Vicars of N 
moved out of their Carateſbips, until ' they be otherwj ſe 2 for, 
- ._ ep by their notable evil carriage they deferved the con- 
trax y; Iriſh 3 och! Canon. Where the Local Statutes of the Cathe- 
Axals allow it, fome of their Dignitaries: and Prebendaries - 
may take from their Biſhop an authoritative. inſtitution. to one 
of the Parochial- ie to. his Dignity or Prebend; 
nnd ia that caſe he may be obliged to Parochial reſidence, and 
9 actual — of Souls, — to the A Canon Re. 
t 


— 


— 
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Royal Donor, and his will ought to be kept religiouſly and in-. 


But the Iriſh Canon 37% and the laws of 12 lch have 


ole Parochial Churches, and may ror be e- 
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but #b;«,refidence is excuſed in the Ghapter-men of the Cathe: 
drals of St. Patricks, Dublin, and of Down and Connor, as hath 
before been ſhewn : and this was obſerved in the Dioceſe of 


4 - 
* * 


* 
5 A 
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1890 


Dublin by a learned Reporter, Davis. 80, 81; and this 


excuſe. was a rigbi due to the Dignitaries and Frebendaries 0 
Cathedrals by the Canon- Law, which in this caſe is the foun- 


tain of that learning; Uli Eccleſia adbæret Pfabendæ, Le text 
del Canon ley eſt le propter fountain de ceſt learning , Id. Davis 


this was declared as law in the Council at Lions, inſerted in 


in Sext. 1.3. tit. 4 De Preb. & Dignit: c. 6. Habere perſonatum cum 


Cura & Prebendam, cui anne xa eſt Parochialis Eccleſia, diſpen- 


Ie, 


— 


- Rep. 69. and this text is expreſs in 21. 9. 1. there cited; and 


atio neceſſaria non exiflit; and the reaſon was ſet forth in the | 
Caſe, and in glof. e. ibid. viz, becauſe the Parochial Church per- 


petually annex d to the Prebend was as it were ſuppreſsd and 7 


extinct, and taken as a /tinplex beneficium & compatbile and as 


a ine Cure to the Prebendary; and he needeth no diſpenſation 


o 


4 . 
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and inftead thereof to unte e eee e, 
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for a plurality, when he takes with it another Parochial 

which has an actual Cure of Souls: for, by the an- 
- .nexation and union of the Parochial Church to the Prebend, 
that Parochial became 45-4 farm and property of the Prebend, 


and as the Corps of it, and the title and inſtitution was drowned 


15 Car. 3. c. 10. f. 674 declares That.m ſome parts of this King- 
dem, Di — Prebendaries af Cathedral Churches haue 
fix or more Benefices united io one Dignity. or Prebend; and pro- 
vicdes That where there are un over: great number of ſuch 8 9 
they may be diſappropriated and ſettled upon refident Incumbents, 
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by the union and incorporation; for theſe are the expreſſions 
of the Canoniſts in this Cafe ; Titalus uniti benefieii- ſuppreſſus - 
eſtz et judicatur ut predium ejus cui fit unio, et ejus naturam induiti; 
et habetur fine diſpenſatione; et in eo inſtitut ioni non eſt locus; 
Garcias De Benef. Pars. 1 2. p. 404. u. 12, 14. Rebuff. p. 161, 
206. Sext. ut ſupra, et Ib;d. c. 16. Navar. Conſil. toms. 1. p. 93. 
L.eſſ. De Juſt, p. 366. u. 148. and ſuch are opinions of the 
_ Temporal Judges in the like caſes, Hob. 157, 158. Davzs. 80, & r. 
1. Rolls Rep. 357. Watſon ſupra. p. 129. and the Iriſh Statute - 
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Cure of Souls; to the Dignivy wiabout. Cure: and the Triſh Act of 


18 Car. 2. c. .f. go providing for the Incumbents, who have 


the antun cure of Souls, declares Thas the Rectory of ihe Church 

of St. Andrews did anciently* belong 10 the Precentor of the Gathe- 

dral Ghurch of St. Patrick's neer Dublin, a- part of the Corps of 

hit Precentorſhip. Wherefore if the contents ofthis Paragraph 

be true (as they areundentably ſo) the adverſe notion} are cer- | 

_ tainly erronious and untrue ; and conſequently the Makers. 

and maintainers of the ſaid ſentence of deprivation, as founded 

ußpon thoſe notions, are accountable in a Court of Juſtice tothe 
Petitioner, to their-own © Conſciences and to the World. He 


that juſtifieth the wicked, and he that condemneth the juſt, even they 


both” are abomination to the Lord, Prov. 17. 15. And it is ſaid in 
the Iriſh Statute 10 H. 7. c. 5, That ſome Prelates und other Be-. 


veeſfcey r within the Land of Ireland by falſe and untrue ſuggefiions 
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aid fentence of deprivari 
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were deprived and put out of poſſeſſion of their Benefices and liveli- 


Hood wrong fully by ftrength and might; and ſuch perſons as proviſors 


nere put in their places, contrary #0 reaſon, rig ht and good Con- 


ſelene? But no man may berleprived of hi#'freehold; bur by uhe = 
lam of the Land; and the offence, for which he is to be diſplaced, 
muſt be ſufficient; 3 Mad. Rep. 333. A Decree, whereby a man 
is deprived mithout lam and a ſufficient cauſe is void, Yaugh, Rep. 
367. j Aman lofeth. not hir rig by kus Judges miſtake in la; 
[4. 145, eſpecially" the ue be enpreſſed or implied in 
the ſentence; as the depriving à Beneficer of his Eccleſiaſtical 
freehold by way of Inquiſition for reformation of manners; in 
which Caſe the Law' could 1mpu/e upon him only pennance or 
1% . 
other c Mate is fatal & ipjo jute null. The Lord 
_ Chief. ſuſtice North ſaid, the Ecclehaſtical ſentence, upon ſ ht 
of #t, was contrary td Paw, afick we gave little credit to it; 
Raym. Rep. 502. and inuth bre may all Ecclefiaſtical Judges 
and Delepates, apon d of thedaid fentende of deprivation, 
© * abominate it, beholding on i, fate notprious iniq uities, nullities 


„ . c Nr aaa 4. {Ae 22 
ſeeurity for his good heÞaviour, 11 Rep. 98: Mvor, 247, 
Gro. Eliz. 18. 689. 3-Bulfr. 189, 190 M this and'f 
other caſes, the ale i 


and Httentates.” Since therefore ſome perſons have publiſhed the 
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n as joſh n nob le ck, truth & juſtice 
SS do 
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do require chat: it ought to be further Famined; and being 
an Attentate and a Nullity it ought to be expoſed as an un- 
lawful act; and _ought to be abhorr'd as it was an iniguity 
and aſinful act, and is utterly inexcuſable. | 
The ſaid. Lisburn Commiſſioners ( during- the' term which the 
= Law gave for appealing from their- declaratory ſentence of depri- 
vation) made an executory ſentence upon the Petitioner, 
- Their declaration, ſentence / or Opinion was their manifeſt 
error, as being contrary to the ſenſe of the Law; —Propter 
ea—deprivandum fore de jure debere pronunciamus, decernimus & 
declaramu,: This indeed was their ſentence and decree made 
as they pretended, according to the Rules and meaning of the 
Eccleſiaſtical Law; but certainly the Law had a contrary in. 
tent and declaration in this Caſe, as hath been before demon- 
ſtrated: They proſecuted and condemned the Petitioner as in 
a criminal-cauſe; and by way of Inquiſition, in which caſe the - 
Law expreſly declares, That no Eceſeſiaſtical Judge can give 
a definitive ſentence of deprivdtion againſt a Beneficer, unleſs 
for cauſe -of-4ere/y or other enormous: otorious crime, which 
17.0 jure had diſabled bim even betore that-ſentence.was pro- 
nounced againſt him, as was proved before in page 39. But 
the ſaid: Commiſſioners in their ſaid ſentence decreed That ie 
Peiitioner oug hi hereafter ta be legally deprived of bis Hrchdeaconrgs - 
and the law allowed an appeal, a. an Eecleſiaſticul Writ of error 
uni as an arreſt of judgment. aud execution; from that erronious 
_ decree; and therefore their awarding actual execution againſt him 
in bii freehold inſtant y upon the ſaid decree during the legal flop” _ 
1 execution, was an unlawful and null award and execu- 
tion: Their Per praſentes:/ic deprivumut & 'amovimus. was an 
: Artentute' and an affront to the law; Aliud eft condemnare E&\ulind 
eſt pronunciurè condemnandum; nam 2alls ſementia expettat atians - 


ſententi um poſt ſe; \Mapant. Spec: p. 33 1. n. 125. The Law 
1 made a vile and Hind RO you the 22 when 
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8 | party | 


| _- paty'did)not wake 4% of that beneficial term. by interpoſing | 
; His appeal from thoſe ſentences. Ihe law of it ſelf doth in- 
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ficial term by interpoſing 
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tterpoſe this appeal from definitives ira decendium, and there- 
by ſtops the hands of the Judges and the executioners of their 


4entences; The party indeed may renounce this benefit and 


privilege which the law gives to him; but no other ſubjed 
can invade or take it from him; the judge 4 quo'is an Atten- 
tant and puniſhable, if he executes his ſentence of depriva - 
tion during the ſaid Term of appealing; as if he had executed 
it after the appeal: Per appellationis Fulicem penitys-debent re- 
Vocari ea omnia, que medio tempore inter ſentemtium & uppellationem 
| (que poſimodum infra decendium interpouitur ab eadem) tontingis in- 
novari, ac ſi paſt appellat ionem innovata fuiſſent; Sext. De App. c. 7. 


Geſia pendente. tempore decem dierym 4 die ſententiæ (ui dantur 


ad appellandum) ſunt Attentata, et via Aitentatorum revgcantla, 


„ 


perinde ac ſi fuſſem gelts appellatione pendenie; paris enim ſum 
eſſe appellatum et eſſæ infra decem dies ad appeBandam : et prop- 


teres Proviſo fact a, Judici authiritate, ind etiam a Papa, intra 
Dos dies non convaleſcit, quamvis poſimodum non appellerur; Lancell. 
De Aitent. p. 17 2. u. 14, 15. p. 175. u. 43. b. 209. 1. 13. Beſides 
the authorities of law afore cited in pag. 151. that the Pope 
and his Lord Chancellor cannot preſent or collate anEccle- 
faſtical Benefice, as vacant upon a ſentence of deprivation, 
during an appeal depending from that ſentence; and that if 
any ſuch Preſentation or Collation was made, or any inſtitution, 
inveſtitute, inſtalment and induction of any ſucceſſor into 


that Benefice pending that appeal, they were all Attentates, 
Nullities and meer void acts; hit point is a, certainly true 


; F . 79) 84, 85, 88, 98, 108, log, 1 15. So the 


as Canon Law and Practice can make it; Collatio Beneficii ua- 
 cantss per pri vationem facta, antequam ſentehtia privapionis trau- 
fret in rem judicatam, eſt nulla: Hoc pro indubiiubo practicatur 


in Rota Rom. quba pri vatus durante appellatione non cen ſetur pri- 


2atur ; Piaſec. 5, 33 8. 1. 17. Id. Lancell: 5. 172. 1. 17. 20. 82. 


Ld 


Temporal Lam 


of England and Ireland allows the Subjects to ſay Ne non cun 


ceſſu, Hob, 147. and that they may arg ue againſt the'Uleg ality of 


the King's Grants & Preſentations, and ſay that he was deceived 


— 


MY 
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ia his grant or misinſmed in the Law ; for the King's Pre- 


ſentation, reciting a Title which is falſe or no title, is d % 6Uß·3·i: WB 
| Preſentation, Hob: 302. Vaugh. 14; and when the King's 2 | 
. Y 


grant ſets forth that an Archdeaconry is vacant, whereas it was 
not vacant, that grant is void; Dyer 47,197; and this needs not 
now to be proved, that an Archdeaconry, being deprived by © 
a definitive ſentence of deprivation, - was not vacant during 
a lawful appeal interpoſed from that ſentence , and it is not 
needful here to repeat what was ſhewn before in pag. 67, That 
the Petitioner's appeal from the ſentence of deprivation afore- 
ſaid was implicitly allowed as lawful by the ſaid Lirburn-Com- 
miſſioners, ſeeing in their acts of Court they received the 'ex- - 
hibition of his ſaid appeal, and appointed thereupon a Conſul- 
tation; and they did not reject the appeal, nor order any refu- 
tatory Apoitles againſt it; but in a ſubſequent Decree made in 
their Court, ( ſequeſtring from the faid Archdeacon all the 
Revenues of his Archdeaconry for their proxy-mony, &c.) they 
declared, that he was ft: Archdeacon & not late Archdeacons. 
thereby allowing the validity of his appeal, yet contrary to all 
lame, at the ſame time committing attentates againſt him; Fu- 
dex non reſpondendo petenti Apoſtolos cenſetur deferre appellationi; Ln, 
Rota in Biſign: De App: Decis 22. The Petitioner, upon the ex Þ Ml 
| Hibition of his ſaid appeal, made to the ſaid Commiſſioners 8 | 
his inſtant and repeated demands of Apoſtles; and it is a : 
common Rule of the law, That the Judge d quo is ſuſpended. 
upon the appeal exhibited to him until he delivereth apoſtles 
to the appellant, eſpecially when the appeal was' made from 
a definitive ſentence and it was not expreſly prohibited by the 
Prince or tlie Law; for Apoſtles were part of the appeal and 
of it's ſubſtance; and all the acts of the ſaid Judge (altho* 
| be be a Papal Delegate) made during the term for demanding 
and receiving apoſtles, were Nullities and Attentates; that 
term having the ſame operation and force in law as a ſuſpen- 
| ſive appeal; Ceſta per Delegatum Pape inquirentem contra quen- 
dam Prelatum, ſuper mali adminiſiratione poſt appellationem & 
ante dationem Apoftolorum, ſunt per viam Attentati revocanda; Rota 
ſupra, Decis. 3. Lancell. De — 1007: n.22. Apoſiols dicun- 
5 N | TT 


79 | ebene 
| pho e ulla, , fi f "Fattus® item i quo n 
1 lem e ; Ino ” nid non 5 

pf endos  apoſtol os, 3 Id. Lancell ibi, M. 16, 18, x 


Law is ſevere indeed b t very Juſt in this 


FG and may be further obſerved in theſe Reſolutions bf 


| 534. n. 45, 68. Attentata dolum Argan; Abid. m. A6. 4. 
: Ns fire niolento ſpoliatori; Ibid. n. 7. 'Atientins 


fentans & iuiruſus non habetur pro *poſſeſſore ; Id. p. 4. 9. fl. 14. 


- tfuders 

| 150 f ate ac 7 as bad as the Thieves; tu Wideh- 
tur in” Ture "m1Xime odibiles , Id: p. 

Iuruſum abſq, novo proceſſu feri poteſt, docto de ys „N. 42. 

Intruſus non poteſi dare objects; & in odium ipſiur i Muß Hebet 
onns probandi poſſeſ}i effion nem ſuum; n. 44. De Intrufrone. yoreft' gt; 
etiam poſt 30 annos | 
guod Intruſus ſeiverit- So ws ne” '& 9104 ſcienterqy re 1775 
ſucceſſerit ; n. 56. Intruſus dicitur qui habet titulum ab ko 
dare eum non Pote f; ubi tertius lite pendente ihtruderet ſe in 

citur teriius qui fundiret ſe in poceſſiu & ſemeniib per 


5 ſuſpenſis s; Id. p. 23. n. 61: Attemtata per appellationers 


5 fi 7 preſentatus (*ro quo fit lata: ſementis & alles ee 
pendente appellatione } oſſeffic onem capiat, tali Ng! ieilur 1150 
tata; Id. P. 265. fl. 50 12, 13. luncvation 
tur probibird' ratione naturali; Id. p. 381. Her Rui mal alis 
difat, ut dum de aliquz 1e di ceptatur, non debeat" aliquod py 
- einm per allein iuferri; Id. p- 327. n. 46. Hitentata . tertio 
ſuccedente in re uttentata et vitio affetta re vocamur remellib atter.- 


eb reale, et rant cum Tegn, abu in ea; Id. p. 22h. 30,3 1. 
It 


4 nd 
A as hath been partly intimated befor il pag. 156. 


noniſts; * Artentans dicitur eſſe in mali fide, & in Aolo; Id. 
tenetar ad fruttus a die attentationts 6. intruſionis; Ibid. 67. A. 


If fo eft revocanda via attentatorum Id! p. 251 f. 62. AIR. : 
Are Ante ans, and are odious in the ehe of the Law as 


469. n. 4. Baecuio comra 
n. 58. Paſſus Intraft ionem non tenetur probate 1 


Poſſeſſione rei de frm t litigituy 7 "IA: p. 25. n. 62, 725 "Mientire at: 
enn (older. 
ceteris Attentatis ollieffora; Id. p. 474. n. 146. Rota tenet gubd 


budente vielon. 


talorum; ea, ſuiceedar © eum titulo et bona: fide, Mientati vitium 
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1 may heed ren chef uathoritzes. 0. he. ws i the Fe. x 
tittoners Gaſe, That the Archde 98 Pe Udoant, 
_ 1s: Gollative. by the Biſhop. of W Inks not Preſentats eb ell 
Crown: h the Biſhoprick of Down. became void oh 21 
Merch 1693 by the deprivation of 1 r, H. then Biſhop thereof; 
at:Dr.-Fotey-0n 31 fg. 654. ſueceßded in that Biſhc oprick, 
bo by the late Kings Letters Patents of Donation 400 Re- 
ſtitution of the Tem poralities of the ſaid Biſhoprick the ſaid 
ſhop F. was intituled to all Collations, &c. and other rights 
belonging td the ſaĩd Biſhop "rick from the day of the depri. 
vation of H aforeſaid-: that the pretended ſentence of depri. 
vation of the ſaid Archdeaconry of ' Down, againſt the Peti- 
_tigner as afore ſet forth, was given of 280% day of March 1694; 
ii the Petitioner was not deprived-for Simony, in which caſe 
the King by the Stats 34 Eliz. c. 16. might LI: nt to the ſaid 
| Archdeaconry; 2 Ventr. 269, 270. that if the ſaĩd Archdea- 
conry had been legally and juſtiy vacant by the ſaid fentence 
of depriyation, propter ea given againſt the Petitioner, the ſaid - 
Biſbop & had the. only right of collation to it, and not the = 
Kings 23 E. 3-6, 3. Dyer 87, 103, 348,369. Hab.3 1,147, 354. = 
Lil. go. 4 Mod. Rep. 203; and it way much more the i 
4 Biſhap sight by the King's ſpecial words afore-mentioned in - 
the faid Grants of Donation and Reſtitution; when the King 
had not preſented to the ſaid Archdeaconry, but had granted - 
to the Biſhop the Collation- of the ſaid Archdeaconry and al! 
the Temporalities which had been in the King's hands, from 
the day when Biſhop H. was deprived 41 FE. 3. 5. 44E.3. 
24. 11 H. g. 37, 59, 76. Shore's Cales, p. 167, 168. During 
the Petitioner 8 appeal and the term for proſecuting his appeal 
from the ſai * nce of deprivation given againſt him as | 2 
 Archdeacan, ering his ſuggeſtion depending in the high _ _ WD. 


1 6 yp EY 8 


Oourt of Chancery in Dublin for a prohibition to ſtop the 
force of the ſaid ſentence, Dr. L: the Petitioner's friend on 
zo Mv. 1694 petitioned the then Lords Juſtices of Ireland for 
the King's Letters Patents of Preſentation, of. the {aid Arch- 
Dy deaconry, 0 be granted to him, upon an untrue. and cove- 


10 nous ſuggeſtion that r rn eee Was vacant upon 
15 NP I the | 


- 


if fubrog atut Et in, k 


2 Nee appellmioni a Fudic 1 2 — _ 
diu quis coram Seculuri proſequitun; elf. 5.1144. Tlie 

| "Or; L. was preſent when the ſaid intence of deprivation, was. 
given againſt the Petitioner, and wheaghe-Petitioner; entred, 
| his prateſtation and made his actual appeal ſrom the ſaid ſen · 

- rence, and when his formal appeal was exhibited from the 
ſame before the faid Commiſſioners; he alfo knew chat the. 
Petitioner's, Jai appeal was lawful, and a natural defe ( 


* 
>; o d { 
* * 4 * 
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deute nibil innobandum; and that the iniguities of Aztental ats 
And L be viſied upon themſelves, an n their 
© heirs from generation to generation until th 722 by... 
repentance, - elpecially by vat part of it cher bet fall 
reſtitution ; Attent ans pro' pargatione attentatorum debet feducers 
Tem in priſtinum, er eum, in quo paſſur eſt attentat a, ſtatum; Lang, 
De Auen. p. 50 2. fl. 77. Sememia ſola non ſuſſicu ad Puget; 
tionem, uiſi fuerit execution uemnndata tau quoad expen/asguam 
quoad fructus; et refituno debe. Neri uſq; ad obolum pro purgat ione | 
Attentatorum , Id. p 500. 1. 2 1. Purgate Attentin4;4enetur ge at. 
temadit vel per ſe, vel per alium de ſus Ipeciali mavdatoy wel gui 
| ſineamandata, Attentata' ratificavity vel qui habet, oumſam ab Atteu- = 
tante, vel ſu Mere tin re attentata; vel lite peugante ſerantraſit, wel 
eg nuntit, qui'attentaveraitgly.p,g03.n.98— 
Paſt mor tem diteſianiii heres et Sutveſſor tenemu r all Attentatorum 
dae en IA. b. 24. n. 23 2. Aitentuta ſeuobcantur etiam poſt = 
we er es). og coma heredes ſaos;et contra ſueteſſorem 7 
in benefic10; aten, Ia. p. r. n. 264, 265. p. 98. n. 18. P | 
n. 11. p. 515: 70. Theſe are maxim in the Common- La “r 
of the Church, which are 2 groum dea upon reaſon and Religion, 


and have been affirmed, as ſuch, m the Court of Rota _ the 
OE E aces : 


that it We k Frotiine by by the ſaid. Ldsbury:C mig 
which e ad, and knew the cantents gf it 4. 
knew the knoV n Nules of the Law, Appeliations. vel. lit, 9 


12 it. they, . any, com atGon for 5 

fthe Attentatiz- and Intruders, in periculum anime, 

E 1 the iniquity of their attentats, un- 

Er be reroked and purged; for antentati are mortal _— . 3F 
anch theſe Judges ought- ex officso. mero to take. cognizance of ' «WM 
Ken and plgith; em, and not to ſuffer Sin ies the Eo 

_ Confciences: of their neighbours. and..to;the r 2 R 
law, if they» have any. feat or love ſor it; or ey have agg. 
See farnthoir- on. profeſſion; ar really with the er : 
_ Churehii and State; or if they truly Wo their Maſter, 5 
the Suptsme Qudinery,- why was ope onted by thoſe 4 
Attentats; they would, would, they muſt, admit,” the Querel'of the | 
e them r of at legſt grant, a Commiſhon 


af Delegates to hear; and determing. in, one action and at the 
ame nine eak, the, ie the lentence” | 
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in fee 


5 with bis Quel Nulli tier a, — an 
ſioten if the: N aud fucheient: farahe Gam : 
mon Law, the kriſm of Appenla und hon eli gh 
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Guter ee in Ron n 

and tlie fa Court is the la fur that Gouri z An, 
Petitioner inſiſtæ on his right in itt anch chat he bught not to- 
be encluded fm it:: 1 eral y _ , 
This Quere does alledge &. alen fe ane Sul g 

in the Proceedings and 'Sentences of the ſaid O0 

againſt the Petitioner and certain theſe Ac 
fir the examination of them in the 0 4 % 
truth of the allegations ars not ta be Weed betone the Lotti: | 
| Chancellor. There are mam ther Nullities, une in the 


ſaid; proceedings and fentenees but that, which gaes hor-πẽ¾ W. 
all gf. them, is the Incompetency o Jurildi@ieits/und/this is" 


ſaid ity. the law-tobean.aucurab/ent 7 ani eO, 
pro Aefectu inſunabili babetur; Vant. de Nalt R 2 Mele 
pftovenient ex defedtu Furiſhitionis nutquanth 19s Y 
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T Ect their Majeſties Commiſſion be forthwith” made out in due 
form of Law according to the Tenor of the words following aue 


 WILLIAMand MART þy the Grace of God of 'Eaglend dcn d 


France and Ireland King and Queen, Defenders of the" Faith eile. 
To. the Right Reveted Far ers in God An bory Lord Biſhop of 
eath, Capel Lord Biſhop of Dromere and 'Witam Lord Bilhop.of 
Derry Greeting Whereas by a Statute mage in this Kingdom io 
the ſecond year of Queen Elizabeth of happy memory Intituled an 
AS for reftoring to the Crown the ancient Fariſdition over the Hate 
Eccleſpaſtical and Spiritual, and aboliſhing all forreign Pomer 
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tothe ſame, It is amongſt other things Enacted That the ſaid Queen her 


heirs and ſucceſſors Kings and Dueens of their Majeſties Reals of 
Ireland bo, full e by vertue of the ſaid A by 
Letter, Patents under the Great Seal of England or of this Realm of 
Ireland, and the Lord Dipity or other Chief Governor or Governars of 
this Realm of Ireland For the time being, ſhall likewiſe have full power, 
and authority by vertu of the ſaid Mt by Letters Patents to le made 
by. his ar their Warrants unden the Great Seal of this Kingdom, to name, 
Ane, and authorize, when and as often as her Highneſs her beixs and 
Succeſſors or the Lord Deputy. Governar or Governors of this Realm for 


. the time being, ſhall think meet and convenient, and for ſuch and for ſo 


Long time as ſhould pleaſe her Highneſs ker heirs ſuceeſſors, or the 
Lord Deputy, pie; 75 Ws Fs of this. Realm for the time being, 

ch Pei ſan or Perſons. being natyrall borne Subjefts as ber Highneſs her 
Air at | ſucceſſors or the Lord Deputy, Governor or Governors, for the 
time being, ſhall think meat to Exerciſe. uſe, occupie and Execute under 
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© ther Highneſs, ber beirs and Succeſurs, all manner of Turiſdittions, Fri- 
Vviledges and ,Prebeminencies in any wiſe touching and concerning am Spi- 
' ritual or Ecclefiaſtical Furiſdifion within this Realm of Ireland, and 
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viſit; referm-and-redreſs, order, correft and amend all ſuch Errors, D 
bereſus, ſchiſmes, abuſes, offences, Contempts and Enormities whatſoever, vil 
which by any manner of Spiritual or Fecleſiaſtical power, authority or 


Juriſdiction can or may lawfully be Reformed, Ordered, m4 ed, Cor- Bi 
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Realm; and that ſuch Perſon or Perſons, ſo to be named, affigned, aut bo- 9 
rized, and appointed by ler bighneſs her heires-or- ſucceſſors, or by the 5 bo 
Lord Deputy, Governor or Governors of this Realme, for the time being, na 
fag ener aforeſaid, after the ſaid Letters Patents to him or them mage an 
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abuſes and e been commtten by Doctor i? F 
_ Hacket the preſent Biſhop, and divers of the e, F tk Dioceſt 1 ore 
of Doms and Conner, to the e of Relig on, and' Contrary 9 
to all good order and Diſcipline in the C hurch, whic ought forth- 
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wbat ſor ver ſhall be found am/s-in, the Eccleſiaſtical State of thoſe | 
_Dioceſs.”* Therefore we minding to. putt ia Execution ſo much oy Ta 
of the Aft aforeſaid and-the authorities thettin, contained as Nall be Re 
neerſſary for Regulating and Reforming redreffing' torreting and elo 
amending the aforeſaid abuſes ſo complained of as aforeſaid, and other and 
the like offences in the ſaid Dzoceſs or either of them, and that all befo 
ſuch Perſons as aforeſaid who ſhall be found to have offended in any any 
of the matters contained in this our Commiffon may be condiguſy in tl 
puniſped. And having an eſpeciall Truſt and " Confidence in our 48 kl 
Wiſdoms and Diſcretions of os we Grace, certain Knowledge n 
and meer motion by and with the advice and Conſent of our Rig Fe : 
Truſty and wellbeloved Councellors Henry Lord Baron Capell of Tewhs. | gent 


burn Sir Cyril Nich Knt. and William Duncombe Eſq; Lords Juſtices f to tl 
Senerall and Generall. Governors of our ſaid Kingdom of "Ireland _#*'fo 
"HAVE authorized appointed and affigned you to be our Commiſſo- 40 fi 
ners and by theie preſents do give full power and authority unto you aich! 
or any two. of you from time to time hereafter daring our pleaſure 41 ty 
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any ſpiritual or Eccleſiaſtical Juriſdiction in the faid' two Dioceſs of anck 
. N STEER en, bf: 5 iin Wei 1 1 YL : D 1 4 N 
5 | pets Hf arg 2112 


— 


(A) 


Down nd. Connor or either of them for be purpoſes afartjaid, and to 
bas t it correct Mol 0 All. fuck K Errors ahules oftences Con- 
tempts. 4 Yor en hatſo yer an 1 or permitted b the ſaid 


Clergy *«ribks Ecciefidfitcal ih the "(ard 

Biſho the! kay i 1 Be 

we 3 10 
| Laws,” 


7 to 1 9 4 5 pi 5 515 
baute, TB on wa Ace 
70 197 1 17 0 1 

7 55 47 or, 1 
7 0 170 8 
desde bf dee N Wo 

es | A die n N 


La 710 ri eie 
i either ft 
erſorl «< 


1 
HC 


1 | 117 


Pat” 


1 0 bo pots 
Seel Dig in the ſaid 
ioteſes or either of. ), any 4 cel 
Tficall ordef or 0 ot 
Kept, Or ee 19 10 9 5 wild 
fg. tot 10 _ tre, la Hiopceſes 
101 Xo require hip Lhja Xhibie 
WOT! you The Ti 905 "eres Ns le or OT 5 0 to 
any Promotion D Benefice Cure, ra 0 
in the aid Dioc fi 1 1 lt Al ſuc L 9 Dis io ns Facylti 
a8 they. or any 6f then Have Ir pre <d't 11 


ie, 1 00 CY 
3 Having, ny ich EccKRfanicyl! rc "Digi gnity. B Benetic 4 IE: | 
_ and'alfoe their h on | ſer, 404 th Buſs Of any. of THE 115 : 
gently to examine d, ry | 
in e os dE, ra 1 117 

In forct is dom o pi Jovi nd. ou. or an two of you | 
40 find hy of e th the Mt 8 J. e of the 
geld Laws and offer Fele cee fatalen os far 
4% by Law you may, ennihildts” revoke; and null che ſame and to 
Pre outice them word in EA "2nd to tre lawful Knowledge: to the 
- Patrons to preſent meet Incumbents to ſuch Eccleſiaſtical Benefices 


and Fromotionz as dall be foe, ,Pronounced . void. AND we doe 
an further 


N 1 * 


W Ko 0 a you Þ 
your N rhe d 1 to Hear and oe 


a wept 


as: Na a 8 pon San 'out'a alla 


e then, as Ti ANT. you 
& > * 4 # 22 
LN bb fil S\- Ty: SPQ 8 ' "D125 
f fu - — 
2 8 — 1 2 BY 8 
. I 


aforetaild e ar. otherwiſe fa 
A. e f Ing the Pr iges br any 00 2 ifieg 2 9 Jon 
dr any. Two ot U have. tall. power and authority to 


* Kr thin: do Nr "and e 
Neg Tngilar che ioartets e 


5 W tothe Uſteffions above” 
era fir n 


Jeans 


We 2 5 — 
en. and ou rue. 
— come N you in 


ot 40% an | 


3 
SSS 


— 


the 


* 3 4 
E 
r 


.. 


"I © VI = 23 ot 


— r een N a ö — — _ 0 — a 
T0 2 TS: . f . 9 1 . th 183 — 9 7 2 * AIR 8 nn. 4 — N ” 2 . 
1 * BYE 4 i N 1855 F F * * 7 5 * v3; 4335 r 8 y 7. 9 * 
re bo 1 n F e 2 LW 4 . N 7 N x * July PL : > "4 a 
8 * . * 5 4 7 : ; , g 46 ; p e : ; ; 
1 4 7 = K 725 1 . : * 1 # s 1 £ þ * QC, ” 
* 8 7 Nr ** 0: E 1 ” as . N 1 4 
n 8 A & =» 2 * 1 9 4 
2 * . 2 n * 
; ; 5 
, 1 1 4 = 9 
« e A £ 2 a 
hs 79391 . " * *xY . 
F 3 g N 
p : , 
p 5 7 * * 
—_ . * p 
= o 


the fhid Dioceſes or ther ofthem a8 tb you or any tivo'of poi in your 


"wiftlonis' and Diſeyetions Anti ſcem neceffary or conventents - And 
we are further hereby Srativuſly- pleaſed! for the: berrer and mere Ef- 
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AJektaall Execution f his oer e ere grant and 
des do hereby gr 


cm Grant unte you or- Ay ee f you as aforeſaid 


all power and authority from time to timé dufing the Continuance 


'of this our Commiſſion 75 1 jour: Sitting upon the Execution 
thereof for ſueh time and times dd to ſuch place and places in the 


laid Dioceſes or either of them às 70 or any two of you ſhall think 


one or more other fit perſon br*þeMons i tie room or place of 


fftt. And alſde to Elect, hominate and appoitit ſueb fitct per ſon or 


* as you or any two of you ſhall thihk meet and cmvenfent 10 
bel Advocate, Proctor, Clerk, Actuary or Regiſter of this. vr Com- 
"miſſion, as alſo to be Meſſenger or Sumtonet᷑ to de from time to time 
attendant thereupon; and fact perſön of perſons ſo ebnſtituted and ap- 
pointed by you, or any two of you as aforefaid i 
Fault or Offence to diſplace and femove, and to not icute and appoint 


perſon or perſons ſo diſplice# or removed from time to time during ti. 
execution of this our Commiſſion, as you or any two of ou in your 
*diſcretions ſhall think fit. And pare Further givs and grant 
to you, or any two of you, full power 4h #ithority. for the better ex- 
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to make uſe of ſuch Publick Seal as to you er any two of you ſhall in 
your diſcretions ſeem meet and convenient, Hereby authorizing and 
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